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In the Court of Appeals of the District of Columbia 


No. 2047. 

Rachael A. Richardson, Claiming to be Rachael A. Brown, 

Appellant, 

vs. 

Mary S. Reeves et al. 


1 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

Adm. No. 1547b. 

In re Estate of John A. Brown, Deceased. 

Petition for Letters Testamentary. 

The petition of Mary S'. Reeves and Benj. II. Schwartz respect¬ 
fully represents: 

First. That they are citizens of the United States, and residents 
of the City of Philadelphia and State of Pennsylvania. Said Benj. 
H. Schwartz is a member of the Bar of this Court. 

Second. That John A. Brown, late a citizen of the United States 
and resident of the District of Columbia, departed this life at the 
City of Washington, District of Columbia, on the 17th day of Au¬ 
gust, 1908, leaving a hist will and testament, bearing date Decem¬ 
ber 23rd, 1907, which is herewith presented for probate. 

Third. That he left him surviving, as his sole next of kin, a sister, 
Mary A. Delaney, who resides at No. 1940 South Fifteenth Street, 
in the said City of Philadelphia, State of Pennsylvania. 

Fourth. That said testator died possessed of certain money, bonds 
and notes, of the estimated value of, to wit, fifty thousand dollars, 
all in the custody of R. O. Moon, who was by this court on the 23rd 
day of April, 1908, duly appointed Committee of the person and 
estate of said John A. Brown. lie was also possessed of certain 
household effects, wearing apparel and jewelry of the estimated 
value of not more than one thousand dollars. All of the said prop¬ 
erty is in the District of Columbia. lie was not seized of any real 
estate, so far as petitioners are advised. 

2 Fifth. Said testator left debts aggregating not more than 
twenty-five hundred dollars, according to petitioners’ informa¬ 
tion and belief. 
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Sixth. That one Rachel A. Richardson claims to have entered 
into the bonds of matrimony with the said John A. Brown on the 
22nd day of November 1007. The said John A. Brown on the 19th 
day of neeemher. 1907, instituted a suit on the Equity side of this 
Court denying the validity of the said alleged marriage, averring 
that he did not agree to marry said Rachel A. Richardson and did 
not consent to the performance of the alleged ceremony of marriage, 
which is averred to have occurred when said testator was suffering 
from the effects of a stroke of apoplexy and in an unconscious con¬ 
dition. Tie further averred that prior to the said alleged marriage, 
the said Rachel A. Richardson had been lawfully married to one 
R. R. Bruner Goodman, and that said marriage had not been legally 


dissolved or terminated at the time of the said alleged marriage with 


said testator. Tssue was duly joined, testimony taken and the cause 
calendared hut the same has not been determined by the court. 

Seventh. Petitioners are respectively the executor and executrix 
named in the said last will and testament, and as such believe them¬ 


selves entitled to letters testamentary on said estate. 


Wherefore they pray that citation issue herein and that said 
will he admitted to probate and record, and letters testamentary 
be granted unto them accordingly. 

And for such other and further relief as the nature of the case 


may require. 

MILTON STRASBURGER, 

Attorney. 


MARY S. REEVES. 
BENJ. II. SCHWARTZ. 


3 City of Philadelphia, 

State of Pennsylvania, ss: 

Mary S. Reeves and Benj. II. Schwartz, being first duly sworn de¬ 
pose and say that they have read the foregoing petition by them 
subscribed and know the contents thereof; that the matters and 
things therein stated upon personal knowledge are true, and those 
therein stated upon information and belief they believe to be true. 

MARY S. REEVES. 

BENJ. H. SCHWARTZ. 

Subscribed and sworn to before me this nineteenth dav of August, 
A. I). 1908. 

[notarial seal. 1 J. HARRY WAGNER, 

A ’at ary Public. 

Commission Expires January 2lst, 1911. 

State of Pennsylvania. 

County of Philadelphia, **: 

1. Craig Biddle. Prothonotary of the County of Philadelphia and 
Clerk of the Courts of Common Pleas of said County, which are 
Courts of Record having a common seal, being the officer authorized 
by the laws of the State of Pennsylvania to make the following Cer- 
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tifinite, do Certify, Tlmt .T. Harry Wagner Esquire, before whom the 
annexed affidavit was made, was at the time of so doing a Notary 
Public for the Commonwealth of Pennsylvania, residing in the 
County of Philadelphia, duly commissioned and qualified to admin¬ 
ister oaths and affirmations and to take acknowledgments and proofs 
of Deeds or Conveyances for lands, tenements, and hereditaments 
to be recorded in said State of Pennsylvania, and to all whose acts, 
as such, full faith and credit are and ought to be given, as well in 
Courts of Judicature as elsewhere: and that I am well ac- 

4 quainted with the handwriting of the said Notary Public and 
verily believe his signature thereto is genuine and that said 

oath or affirmation purports to be taken in all respects as required 
by the laws of the State of Pennsylvania. 

In Testimonv Whereof, T have hereunto set my hand and affixed 
the seal of said Court, this *20 day of August in the year of our Lord 
one thousand nine hundred and eight (1908). 

[court seal.] CRAIG BTDDLE, 

Prothnnotary . 

(Endorsement: Petition for letters testamentary. Register 
please file A* issue citation. Milton Strasburger. Attorney. Filed 
Aug. 31, 1908. James Tanner, Register of Wills, D. C. Clerk of 
Probate Court.) 

5 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Amendment to the Petition of Mary Reeves and Benjamin H. 

Schwartz. 

The petition herein filed on August 31st, 1908, is hereby amended 
as follows: 

In paragraph three (3) of said petition strike out the word “sole’' 
before the words “next of kin.” 

Add.to said paragraph the following: 

Your petitioners have made diligent investigation and search to 
ascertain the names and addresses of other next of kin, if any, of 
said John A. Brown, deceased. They are informed and believe that 
he left surviving him, in addition to the sister named in the original 
petition, a grand nephew, one Norman Brown, whose place of resi¬ 
dence is unknown to petitioners, although they have made diligent 
investigation to ascertain the same. The said Norman Brown is 
a son of Charles Brown, deceased, who was a son of Daniel Brown, 
deceased, a brother of said John A. Brown. 

Petitioners further aver that the remaining next of kin, if any, of 
said John A. Brown, deceased, are unknown to your petitioners, 
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who have made diligent investigation to ascertain the names of the 
same. They therefore pray that citation may issue to said Norman 
Brown; and that publication may be bad herein against the un¬ 
known next of kin of said John A. Brown, deceased. 

BENJ. II. SCHWARTZ, 

MARY REEVES, 

By MILTON STRASBURGER, Att’y. 

6 City of Philadelphia, 

State of Pennsylvania, xx: 

Benjamin H. Schwartz, being first duly sworn, depose- and sav- 
that he has read the foregoing amendment by him and Mary 
Reeves, per Milton Strasburger, subscribed and knows the contents 
thereof; and that the matters and things therein stated upon personal 
knowledge are true, and those therein stated upon information and 
belief he believes to be true. 

BENJ. H. SCHWARTZ. 

Subscribed and sworn to before me this Seventeenth day of Sep¬ 
tember, 1908. 

[notarial seal.] J. HARRY WAGNER, 

Notary Publie. 

Commission Expires January 21st, 1911. 

(Endorsement: Amendment to petition as to next of kin. The 
Register will please file; Milton Strasburger, Attorney. Filed Sep. 
18, 1908. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

7 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Administration, No. 15476. 

In re Estate of John A. Brown, Deceased. 

Petition and Caveat. 

To the Justices of the Supreme Court of the District of Columbia, 
holding a Probate Court. 

The petition of Rachel A. Brown, respect fully shows, as follows: 

1. She is a citizen of the United States, and a resident of the 
City of Washington, in the District of Columbia, and files this 
petition in her own right as the lawful widow of John A. Brown, 
deceased. 

2. The said John A. Brown, departed this life in the City of 
Washington, District of Columbia, heretofore, to wit: on the 17th 
day of August. A. D. 1908, leaving him surviving, your petitioner 
his widow, and the following named persons as his next of kin and 
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heirs at law, viz: Mary A. Delar.y, a sister residing at Philadelphia, 
Penna., Emma C. Delanv, a niece residing at Philadelphia, 
Penna., Mamie Delaney a niece residing at Philadelphia, Penna. 
and William Delany, a nephew residing at Philadelphia, Penna., 
all of whom are of full age. 

3. Said decedent, as your petitioner is informed and believes and 
therefore avers died as aforesaid possessed of an estate consisting of 
personal property only, the same being in the City of Washington, 
District of Columbia, and of an aggregated valuation of the sum as 
is alleged of fifty-one thousand ($51,000) dollars, and also a paper 

writing bearing date the 28th day of December, 1907, and 

8 purporting to l>e the last will and testament of the said de¬ 
cedent, which said pajier writing was filed herein and appli¬ 
cation made for its probate on the 31st day of August, A. D. 1908, 
as the last will and testament of the said testator, by Mary S. Reeves, 
and Benjamin F. Schwartz of Philadelphia, Pennsylvania, who are 
named in the said will as executors. That by the said last will and 
testament the said John A. Brown, deceased, bequeathes to W illiam 
H. Appleton of New York City, $1,000; William H. Holcomb, $100; 
James T. (Jotwals of Philadelphia Pa. $2o0; Mrs. Van Leiver, $250; 
Blanche Tomb, $000; Marv Hans, $400; Agnes Crow, $300; and 
Emma C. Delany, of Philadelphia, Pennsylvania, a nm*e $2,000. 
The remainder of the estate is devised to Miss Mary S. Reeves, of 
Philadelphia, Pennsylvania. That no bequest was made to your 
petitioner, his widow, or to the next of kin or heirs at law other than 
as hereinl>efore stated. 

4. Your petitioner Rachel A. Brown, does hereby contest the 
validity of the said paper writing hearing date the 28th day of De¬ 
cember, A. D. 1907, and so offered as aforesaid as the alleged last 
will and testament of the said John A. Brown, deceased, and as 
grounds therefor alleges as follows: 

(a) That the said John A. Brown, was not at the time of the exe¬ 
cution of said paper writing of sound and disposing mind and mem 
ory and was not capable of executing a valid deed or contract. 

( b) That the execution of said paper writing by the said John A. 
Brown, was procured by undue influence and fraud practiced upon 
and against him the said John A. Brown, by the said Mary S. Reeves, 
Benjamin F. Schwartz, of Philadelphia, Pennsylvania, Emma C. 
Delany and other persons interested in their behalf, to this peti¬ 
tioner unknown. 

(r) That the executor of the said paper writing was not freely 
and voluntarily made bv the said John A. Brown, as his last 

9 will and testament, but the execution thereof by him was pro¬ 
cured by fraud and coercion exercised and practiced upon 

him the said John A. Brown, bv the said persons, Mary S. Reeves. 
Benjamin F. Schwartz and Emma C. Delany of the City of Phila¬ 
delphia, Pennsylvania, and by other persons interested in their be¬ 
half. to the petitioner unknown. 

Wherefore your petitioner prays: 

1. That issues may l>e framed under the direction of this Honor¬ 
able Court to be tried before a jury to determine the validity of said 
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paper writing hearing dale the 23 1 I day of December, A. D. 1007, 
as aforesaid, and purporting to he the last will and testament of 
the said John A. Drown, deceased. 

2. That process may issue and he served ujxm all the parties in¬ 
terested herein requiring them to appear and make answer hereto. 

3. And that she inav have such other and further relief as the 

•/ • 

nature of the case may require. 


District of Columbia, *#: 

I, Rachel A. Brown, on oath say that I have read the aforegoing 
petition and caveat by me subscribed and know the contents thereof; 
that the allegation- therein set forth as of my own personal knowl¬ 
edge arc true, amt that those set forth upon information and belief, 

I believe to be true. 

RACHEL A. BROWN. 

10 Subscribed and sworn to before me this 17th day of Sep¬ 

tember, A. D. 1908. 

[notarial seal.] C. M. FORREST, 

Notary Public, D. C. 

TRACY L. JEFFORDS and 
JAMES T. HUNTER, 

Attorney* for Petitioner. 

(Endorsement: Petition and Caveat. Tracy L. .Jeffords and James 
T. Hunter. Sol s for petitioner. Filed Oct. 1, 1908. James Tanner, 
Register of Wills, I). C. Clerk of Probate Court.) 

II B. J. S. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 15476., Adm. 

In re Estate of John A. Brown, Deceased. 

For replication to the petition and caveat of Rachel Anna Rich¬ 
ardson, claiming to l>e Rachel Anna Brown, the petitioners say as 
follows: 

1. They admit that the said caveator is a citizen of the United 
Suites and a resident of the District of Columbia. They deny that 
she is the lawful widow of John A. Brown, deceased. 

2. They admit that the said John A. Brown, departed this life 
on the 17th day of August, 1908, leaving him surviving, his sister, 
Mary A. Delaney, who resides in the City of Philadelphia, Suite 
of Pennsylvania. They admit that Emma C. Delaney, Mary M. 
Delaney and Rudolph Delaney are respectively the nieces and 
ne/ephew of John A. Brown, but aver that they are the children of 
the said Marv A. Delaney; hence are nut the next of kin of said 
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decedent within the meaning of the Statute. They admit that all of 
said parties are of full age. 

3. They admit the allegations contained in paragraph 3 of said 
petition and caveat. 

4. They deny that the said paper writing dated the 23rd day of 
December, 1907, was obtained, or the execution thereof procured, 
from the said John A. Brown by undue influence, exercised over the 
said John A. Brown, or hv fraud practiced upon him, by Mary S'. 
Reeves, Benjamin II. Schwartz, Emma C. Delaney or any person or 
persons whatever. 

Petitioners deny that the said John A. Brown at the time when 
said paper writing was executed was not of sound and dis- 

12 . posing mind and memory; hut aver on the contrary that on 

said date and at the time of the execution of said paper writing 
by him, the said decedent was of sound and disposing mind and 
memory and capable of executing a valid will, and was capacitated 
to make and execute said paper writing, and that the same is his last 
will and testament and was executed- in due form, freely and 
voluntarily, and without duress or improper influence of any kind. 

They deny that the said paper writing was not freely and volun¬ 
tarily made by the said John A. Brown as his last will and testament; 
and deny that the execution thereof by him was procured by fraud 
and coercion, exercised and practiced upon him by the said Mary S. 
Reeves, Benjamin H. Sehwartz and Emma C. Delaney or any per¬ 
son or persons whatsoever. 

5. Petitioners aver that on the 22nd day of November, 1907, 
the said decedent suffered a stroke of apoplexy and within three 
hours thereafter the said caveator, who had previously attended 
decedent as a nurse, without the knowledge or consent of the said 
John A. Brown, procured from the Clerk of the Supreme Court of 
the District of Columbia, a license to marry the said decedent and 
in her application for the said license, she made under oath the fol¬ 
lowing false and fraudulent statements, to wit ; that she was thirty- 
eight years of age; that decedent was sixtv-two years of age; that 
she had contracted no former marriages, whereas in truth and fact, 
as was well known to the said caveator, she was fifty-four years of 
age, the said John A. Brown more than eighty years of age and she 
had contracted a former valid marriage with one R. R. Bruner Good¬ 
man, which said marriage had never legally been dissolved. 

That on the same day the said Rachel Anna Richardson, 

13 the caveator, in the absence of any of the friends or relatives 
of said John A. Brown, had performed a pretended ceremony 

of marriage, to which the said John A. Brown gave no assent what¬ 
ever. That on the following day the said John A. Brown was re¬ 
moved to a hospital, and as soon as he recovered from the direct 
effects of said stroke of apoplexy he denounced the said Rachel 
Anna Richardson, caveator, repudiated the said alleged ceremony of 
marriage immediately upon being informed thereof, and denied 
that he had ever consented to the same or that he had ever promised 
or agreed to marry her, the said caveator. 

That, thereafter, to wit, on the 19th day of December, 1907, the 
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said John A. Brown filed a suit on the Equity side of this Court, 
denying the validity of said alleged or pretended marriage, upon the 
grounds aforesaid and upon the further ground that the said mar¬ 
riage of Rachel Anna Richardson to the said R. R. Bruner Good¬ 
man had never been legally dissolved. Testimony in said equity 
cause was duly taken and closed and the cause calendared but the 
same has not yet l>een determined by the Court. 

And petitioners pray that proper issues, to be determined by a jury 
may he framed by the Court as to all the issues of fact raised by 
the pleadings in this case. 

MARY S. REEVES. 
BENJ. II. SCHWARTZ. 

City of Philadelphia, 

State of Pennsylvania, m: 

Mary S. Reeves and Benjamin II. Schwartz, being first duly 
sworn, depose and say that they have read the foregoing replication 
by them subscribed and know the contents thereof; that the mat¬ 
ters and things therein stated upon personal knowledge are 
14 true and those therein stated upon information and belief 
they believe to be true. 

MARY S. REEVES'. 
BENJ. II. SCHWARTZ. 


Subscribed and sworn to before me, this tenth day of October, 
1908. 

J. HARRY WAGNER, 

Xotary Public, [notarial seal.] 

Commission Expires January 21st, 1911. 


(Endorsement: Replication to caveat of Rachael A. Richardson, 
claiming to Ik* Rachael A. Brown. Filed Oct. 10, 1908. James 
Tanner. Register of Wills, I>. C. Clerk of Probate Court. Register 
please file. Milton Strasburger Attorney.) 


15 B. J. S. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 


Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Leave of court being first had and obtained. Comes now Rachael 
A. Brown petitioner herein and files this her amendment to her 
caveat heretofore filed herein and says as follows: 

1. She is a citizen of the United States, a resident of the District 
of Columbia and files this petition as the widow of said John A. 
Brown. 

2. Said John A. Brown was a citizen of the United States, he was 
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continuously for more than thirty years next prior to his death a 
resident of the District of Columbia, his last domicile was the Dis¬ 
trict of Columbia and he died August 17, 1908, in the District of 
Columbia. 

3. Said John A. Brown left a last will and testament dated No¬ 
vember 26, 1907 in which this petitioner Rachael A. Brown is 
named as executrix and sole beneficiary. 

Said will has been by this petitioner presented to this court and 
filed in cause, administration No. 15,530 and is in words and figures 
as follows: 

“In the Name of God, Amen. I, John Augustus Brown, of the 
city of Washington, District of Columbia, being of sound and dis¬ 
pasing mind, memory and understanding, do make my last will and 
testament in the manner and form following: 

First: I direct that my executor hereinafter named as soon after 
my death as possible pay all of my funeral expenses and and the 
expenses of my last illness, and all just demands and debts against 
my estate. 

16 Second; The residue of my estate of every kind and nature 

I give to my wife Rachel Anna Brown as her’s absolutely to 
dispose of as she may think best. 

Third: I herebv revoke anv and all former wills and testaments 
at any time made bv me. And I appoint my wife Rachel Anna 
Brown, sole executrix of this my last will and testament, without 
bond. 

In Witnessed Whereof, I have hereunto set my hand and seal 
and publish and declare this to be my last will and testament in 
presence of tin* witness- named below, this 26th dav of November, 
1907. 

his 

JOHN AUGUSTUS x BROWN, [seal.] 

mark 

Signed, sealed, declared, and published by the said John Augustus 
Brown as and for his last will and testament, in the presence of each 
other, and in the presence of the testator, and at his request have 
subscribed our names as witness- hereto. 

Witness-: 

ARTHUR A. ALLISON. 
WILLIAM G. GLENN. 

4. Said John A. Brown was not seized of any real estate at the 
time of his death and had no ownership or interest in any real 
estate. 

5. Said John A. Brown died, possessed of personal estate consist¬ 
ing of money, promissory notes, stocks and bonds amounting in the 
aggregate to a little more than fifty thousand dollars. 

6. Said estate at the time of the death of said John A. Brown 
was all in the District of Columbia and nearly all of it was in the 
hands of Reuben O. Moon, a committee in lunacy of the said John 
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A. Brown who was adjudged a lunatic in this court on the 
17 twenty-third day of April, 1908 in lunacy cause number 

8092. 

7. Said John A. Brown had been in Sibley Hospital in the District 
of Columbia, continuously from November 23, 1907, until his death. 

When he entered said hospital he owed no debts. Soon after he 
was adjudged a lunatic as aforesaid his said committee was authorized 
by this court to pay certain if not all the debts which had accrued 
against said John A. Brown from the time he entered the hospital 
until lie was adjudged a lunatic and petitioner is informed and be¬ 
lieves and so avers that said debts were paid at that time. 

Since said John A. Brown was adjudged a lunatic as aforesaid he 
has not contracted any debts and the only debts owing by his estate 
are such a- have been incurred in his last sickness and in funeral 
expenses, and petitioner does not know the amount of same but has 
been informed that they do not exceed two or three thousand dollars. 

8. December 19, 1907, a petition, Equity number 27529 in the 
name of said John A. Brown, as petitioner was tiled in this court 
against his wife Rachel A. Brown, petitioner herein, asking that his 
marriage to her l>e annulled, and said action was pending at the 
time of the death of said John A. Brown. 

Sai<l Reuben (). Moon, committee in lunacy was substituted for 
John A. Brown in said annulment case, and if counsel in that case 
for said John A. Brown and for slid committee have not been paid 
for sei vices the estate of said John A. Brown is indebted to them for 
Mime, and petitioner does not know the amount of such indebted¬ 
ness. 

In said annulment proceedings counsel for Rachel A. Brown the 
wife and petitioner herein have not been paid and the estate 
IS of said decedent is indebted to them in such amount as the 
court may lix and petitioner does not know the amount of 
ill'll indebtedness. 

Said Reuben < >. Moon committee in lunacy of said John A. Brown 
is also entitled to a compensation for services as such committee and 
in such amount as this court may fix and petitioner does not know 
the amount of such indebtedness. 

In said annulment proceedings this petitioner denied that her 
marriage to said John A. Brown was invalid and filed her cross 
petition asking to have it decreed to he valid and was allowed alimony 
from the estate of her husband said John A. Brown. This action 
was ponding at the time of the death of said John A. Brown. 

This court sequestrated part of his estate for the purpose of paying 
said alimony and the amount sequester/ was in money and was paid 
into court. From the same alimony has been paid to this petitioner 
from time to time and there now remains in the hands of the clerk 
of this court two hundred and one dollars which is part of the estate 
of said John A. Brown. 

The said John A. Brown left surviving him as heirs at law and 
next of kin the following named and no others, and they are all who 
would he entitled to or interested in the estate of the testator in case 
such will had not been executed. 
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Rachel A. Brown his widow, petitioner herein, residing in the 
District of Columbia. 

Marv A. Delany, a sister, residing in the city of Philadelphia, in 
the state of Pennsylvania. 

10 Norman T. Brown, a nephew, residence unknown to pe¬ 

titioner. 

All of same are above the age of twenty-one years. 

.10. Since the death of said John A. Brown there has been filed 
in this court a paper writing dated December 23, 1907 purporting 
to he the last will and testament of stud John A. Brown, hut same is 
signed John Brown. 

Said paper writing mentions as executors Mary S. Reeves of the 
city of Philadelphia in the state of Pennsylvania and Benjamin F. 
Schwartz of the city of Philadelphia in the state of Pennsylvania 
and counsel for said John A. Brown in his said annulment proceed¬ 
ings and petitioner for his adjudication as a lunatic in said lunacy 
proceedings. 

Copy of said alleged will is in words and figures as follows: 

“I, John A. Brown, of the city of Washington, D. C., being of 
sound and disposing mind memory and understanding do hereby 
make publish and declare this to he my last will and testament, 
hereby revoking all former wills by me at any time heretofore made. 

First: I hereby direct that all mv just debts and funeral expenses 
be paid by my executors hereinafter named as soon as conveniently 
may ho after my decease. 

Item. T hereby emphatically declare that 1 am unmarried It 
having been reported to me that an alleged ceremony of marriage 
had been performed between myself and one, Rachel Anna Richard¬ 
son by reason whereof she claims to be my lawful wife. I have in¬ 
stituted proceedings to undo what she has fraudulently done, and 
have this day given my sworn testimony denying my consent to the 
said marriage, the same having been performed when T was ill and 
helpless. It having been further reported to me that my sig- 
20 nature has been procured to a paper of which I have no 
knowledge, but which was I am informed laid before me by 
Rachel Anna Richardson on November 20th, 1907, and fearing the 
same may be a will, and that my wishes as to the disposition of my 
property may he frustrated, T make this will for the express purpose 
of reexecuting a will drawn by me in Baltimore in 1902, with some 
changes. 

Item. T give and bequeath to Wm. IT. Appleton, examiner of 
patents, residing in New York City, one thousand dollars ($1,000), 

Item. I give and bequeath to Mr. Wm. II. Holcomb, appointment 
clerk, or formerlv so of the Department of the Interior one hundred 

dollars. ($100,00) 

Ttem. T give and bequeath to James F. or O. Gotwals, book for¬ 
warder of Philadelphia, two hundred and fifty ($250,) 

Item. I give and bequeath to Mrs. Van Reiver, with whom I 
boarded in 1803. (See Joseph Wendroth for her address) two hun- 
'dred and fifty dollars. ($250.). 
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Item. I give an<l bequeath to Blanche Toomb of No. 1019 22nd 
Street, Washington, IX C. six hundred dollars. ($600,) 

Item. I give and bequeath to Marv Ilarvs, of 424 First Street, 
four hundred dollars, ($400,). 

Item. I give and bequeath to Agues Crow (nee Daly) of Wash¬ 
ington, D. C. three hundred dollars, ($600,). 

Item. I give and bequeath to mv niece Emma C. Delany of Phila¬ 
delphia the sum of two thousand dollars. ($2,000). 

Item. All the rest, residue and remainder of my estate of what¬ 
soever kind and a /w/soever situated I give, devuse and be- 

21 queath unto my best friend Mary S. Reeves of Philadelphia. 

Lastly. I hereby nominate constitute, appoint Miss Mary S. 
Reeves and Benj. F. Schwartz, both of the city of Philadelphia, 
respectively the executrix and executor of this my last will and testa¬ 
ment, and having great confidence in them I do not desire that they 
shall be required to enter security for the faithful performance of 
their duties. 

In Witness* Whereof, I have hereunto set my hand and seal this 
23rd day of December, A. D. 1907. 

his 

JOHN x BROWN. [-.1 

mark 

Signed, sealed, published and declared by the above named testator 
as and for his last will and testament in the presence of us, who at 
his request and in his presence and in the presence of each other 
have hereunto set our names as witnesses. 

PANSEY A. HAVERS, 

Sibh/ Hospital, W ash., D. C. 

GEORGE II. MAGEE, 

Resident Physician , Sibly Hospital, Wash., D. C. 
EVELYN A. RIDER, 

1150 — Capitol St., Washington, D. C. 

11. August 31, 1908 said Benjamin F. Schwartz and Mary S. 
Reeves filed in this court their petition, administration number 
15476, asking among other things for proof, probate and record of 
said alleged will of December 23, 1907 and that they be granted let¬ 
ters testamentarv. 

12. Your petitioner Rachel A. Brown, does hereby contest the 
validity of the said paper writing bearing date the 23rd day of De¬ 
cember, A. D. 1907, and so offered as aforesaid as the alleged last 
will and testament of the said John A. Brown, deceased, and as 
grounds therefor alleges as follows: 

(A) That the said John A. Brown, was not at the time of the 
execution of said paper writing of sound and disposing 

22 mind and memory ami was not capable of executing a valid 
deed or contract. 

(B) That the execution of said paper writing by the said John 
A. Brown, was procured by undue influence and fraud practiced upon 
and against him the said John A. Brown, by the said Mary S. Reeves, 
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Benjamin F. Schwartz, nf Philadelphia, Pennsylvania, Emma C. 
Delanv and other persons interested in their behalf, to this petitioner 
unknown. 

(C) That the execution of the said paper writing was not freely 
and voluntarily made hv the said John A. Brown, as his last will 

t/ i 7 

and testament, hut the execution thereof by him was procured by 
fraud and coercion exercised and practiced upon him the said John 
A. Brown, by the said persons, Mary S. Reeves, Benjamin F. 
Schwartz, and Emma C. Delanv of the city of Philadelphia, Penn¬ 
sylvania, and by other persons interested in their behalf, to the peti¬ 
tioner unknown. 

13. Petitioner Rachel A. Brown says she is the widow of said John 
A. Brown deceased and that the will heretofore presented and filed 
in this court by her is his last will and testament and is entitled to 
proof, probate and record in this court. 

RACHEL A. BROWN. 

T do solemnly swear that I have read the foregoing petition and 
amendment to my caveat heretofore filed herein and that the state¬ 
ments therein made of my personal knowledge are true and those 
made upon information and belief T believe to be true. 

RACHEL A. RROWN. 

23 Signed and sworn to before me at Washington, D. C., 
February 23, 1909. 

C. CLINTON JAMES, 

Notary Public, D. C. [notarial seal.1 

T. L. JEFFORDS, 

A ttfy for Rachel Pro an. 

24 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

For replication to the amended caveat of Rachael Anna Richard¬ 
son, claiming to he Rachael A. Brown, the petitioners state as fol¬ 
lows : 

1. They admit that the said caveator is a citizen of the United 
States and a resident of the District of Columbia. They deny that 
she is the widow of John A. Brown, deceased. 

2. They admit the allegations contained in paragraph 2 of said 
amended caveat. 

3. They deny that the said John A. Brown signed and executed 
a last will and testament dated November 26th, 1907, as alleged 
therein. They admit, however, that the caveator has filed a paper 
writing in administration cause number 15530 in the words and 
figures set forth in said paragraph. 
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4. They admit the allegations of j n Digraph 4. 

5. In answer to the allegations of paragraph 5 these petitioners 
refer to the original petition herein and to the re|>ort of the collector 
filed in this cause. 

6. They admit the allegations in paragraph 6. 

7. In answer to the allegations of paragraph 7 these petitioners 
refer to their said original petition and to the records on file in this 
Court. 

8. They admit that on December 19th, 1907 the said 

25 John A. Brown filed a petition in Equity Court Number 
27529 for the purpose of having adjudged by the Court the 

annulment of the said alleged marriage, and admit that the said 
cause was pending at the time of the death of the said John A. 
Brown. 

They deny that the estate of the said John A. Brown is indebted to 

• • 

counsel for the caveator, as alleged in said paragraph. 

They aver that Reuben O. Moon has received compensation for 
the services rendered by him in pursuance of the order of the Court 

9. They admit that the next of kin of the said John A. Brown 
are the persons named and mentioned in said paragraph 9, with 
the exception of the caveator Rachael A. Richardson, claiming to be 
Rachael A. Brown, and as above stated thev deny that she is the 
widow of the said John A. Brown. 

10. They admit that a paper writing dated December 23, 1907 
has been duly offered bv these petitioners as the last will and testa¬ 
ment of said decedent. 

11. They admit the allegations of paragrj »ph 11. 

12. They deny that the said paper writing dated the 23rd day of 
December, 1907 was obtained, or the execution thereof procured, 
from the said John A. Brown by undue influence, exercised over 
the said John A. Brown, or by fraud practiced upon him, by Mary 
S. Reeves, Benjamin II. Schwartz. Emma C. Delaney or any per¬ 
son or persons whatever. 

Petitioners deny that the said John A. Brown at the time when 
said paper writing was executed was not of sound and disposing mind 
and memory; hut aver on the contrary that on said date and 

26 at the time of the execution of said paper writing by him, 
the said decedent was of sound and disposing mind and 

memory and capable of executing a valid will, and was capacitated to 
make and execute said paper writing, and that the same is his last 
will and testament and was executed in due form, freely and volun¬ 
tarily, and without duress or improper influence of any kind. 

They deny that the said paper writing was not freely and volun¬ 
tarily made by the said John A. Brown as his last will and testa¬ 
ment : and deny that the execution thereof by him was procured by 
fraud and coercion, exercised and practiced upon him by the said 
Mary S. Reeves. Benjamin IT. Schwartz, and Emma C. Delaney or 
any person or persons whatsoever. 

13. They deny the allegations of paragraph 13, and aver that on 
the 22nd day of November, 1907, the said decedent suffered a stroke 
of apoplexy and within three hours thereafter the said caveator, who 
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had previously attended decedent as a nurse, without the knowledge 
or consent of the said John A. Brown, procured from the Clerk of 
the Supreme Court of the District of Columbia, a license to marry 
the said decedent, and in her application for the said license, she 
made under oath the following false and fraudulent statements, to 
wit; that she was thirty-eight years of age; that decedent was sixty- 
two years of age, and that she had contracted no former marriages, 
whereas in truth and fact, (as was well known to said caveator), 
she was fifty-four years of age, the said John A. Brown more than 
eighty years of age and she had contracted a former valid marriage 
with one R. R. Bruner Goodman, which said marriage had never 
legally been dissolved. 

27 That on the same day the said Rachael Anna Richardson, 

the caveator, in the absence of any of the friends or rela¬ 
tives of said John A. Brown, had performed a pretended ceremony 
of marriage, to which the said John A. Brown gave no assent what¬ 
ever. That on the following day the said John A. Brown was 
removed to a hospital, and as soon as he recovered from the direct 
effects of said stroke of apoplexy he denounced the said Rachael 
Anna Richardson, caveator, repudiated the said alleged ceremony 
of marriage immediately upon being informed thereof, and denied 
that he had ever consented to the same or that he had ever promised 
or agreed to marry her, the said caveator. 

That, thereafter, to wit, on the 19th day of December, 1907, the 
said John A. Brown filed a suit on the Equity side of this Court 
denying the validity of said alleged or pretended marriage, upon 
the grounds aforesaid, and upon the further ground that the said 
marriage of Rachael Anna Richardson to the said R. R. Bruner 
Goodman had never been legally dissolved. Testimony in said 
equity cause was duly taken and closed and the cause calendered 
but the same has not yet been determined by the Court. 

And petitioners pray that the Court hear the testimony on behalf 
of the respective parties as to the alleged or pretended marriage, 
and that the said caveat of Rachael A. Richardson be dismissed 
because she is not a party in interest and not entitled to file the 
sflme 

BENJ. H. SCHWARTZ and 
MARY O. REEVES, 

Bv MILTON STRASBURGER, 

Attorney. 


28 State of Pennsylvania, ss: 

Benjamin H. Schwartz and Mary S. Reeves, being first duly 
sworn, depose and say that they have read the foregoing replica¬ 
tion hv them subscribed bv their attornev, and know T the contents 
thereof; that the matters and things therein stated upon personal 
knowledge are true and those therein stated upon information and 
belief, thev believe to be true. 

BENJ. H. SCHWARTZ. 
MARY S. REEVES. 
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Subscribed and sworn to before me this 27th day of February 
A. D., 1909. 

[notarial seal.J J. HARRY WAGNER, 

Notary Public, D. C. 

Notary Public Commission Expires January 21st, 1911. 

(Endorsement:) Replication to Amended Caveat. Register please 
file; Milton Strasburger, Attorney. Filed Mar. 5, 1909. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court. 

29 A. E. W. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 15476. 


In the Matter of the Estate of John A. Brown, Deceased. 

To the Honorable the Justice of said Court: 

The Petition of Mary A. Delaney, respectfully represents as fol¬ 
lows : 

1. That she is a citizen of the United States and a resident of 
the City of Philadelphia, in the State of Pennsylvania. 

2. That heretofore to wit, on or about the Thirty-first day of 
August, A. D., 1908, a certain paper writing, bearing date of De¬ 
cember 23rd, A. D., 1907 purporting to be the last will and testa¬ 
ment of John A. Brown, deceased, in and by which, Mary S. Reeves, 
and Benjamin II. Schwartz, were appointed executrix and executor, 
respectively, was filed in this Honorable Court, accompanied by a 
petition signed by the said Mary S. Reeves, and Benjamin H. 
Schwartz, asking that the will be admitted to probate and record 
as a will and testament of real and personal estate, and that letters 
testamentary be granted thereunder to the executors named therein. 

3. Your petitioner further shows that she is a sister and one of the 
next of kin of the said decedent, and pursuant to the Statute in such 
cases made and provided doth hereby contest the probate and admis¬ 
sion to record of said paper writing so purporting to be the last will 
and testament of said John A. Brown deceased, and avers that the 

said paper writing ought not to be held operative either as 
30 a will and testament of real or personal estate and for that 
purpose doth allege against the validity of such alleged will 
and testament and the probate thereof, and against the sufficiency 
ami competency of the proof thereof, as follows: 

1. Your petitioner alleges that the said paper writing is not the 
last will and testament of the said John A. Brown, deceased. 

2. That the said John A. Brown, deceased was not, at the time 
of the making and subscribing or of the acknowledging by him of 
the said paper writing, of sound mind and memory, or in any re¬ 
spect capable of making a will. 
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3. That the said John A. Brown, deceased did not, at the time 
of the making the subscription at the end of said alleged will, or 
at the time of acknowledging the same subscription to have been 
made by him to the attesting witnesses to the said paper writing, 
declare the said paper writing to be the last will and testament of 
him, the said John A. Brown, deceased. 

4. That the attesting witnesses to the said alleged will did not, 
nor did either of them, sign his name as a witness to the said 
alleged will at the request of the said John A. Brown, deceased. 

5. That the said paper writing, purporting to be the last will 
and testament of John A. Brown, deceased, was obtained, and the 
execution thereof procured by fraud and circumvention and undue 
influence of the importunities, suggestions, and persuasions of Mary 
S. Reeves, and Benjamin H. Schwartz or some or one of them, or 
some other person or persons unknown to your petitioner. 

6. That said paper writing was not freely and voluntarily made 
or executed as the last will and testament of John A. Brown, de- 
ceased, by the said John A. Brown, deceased, but that the subscrip¬ 
tion thereto, and the publication thereof by him, was procured by 

fraud, coercion, misrepresentation, and artifice exercised upon 

31 him the said John A. Brown deceased, by Mary S. Reeves, 
and Benjamin II. Schwartz, or some or one of them or some 

other person or persons unknown to your petitioner. 

7. That the said paper writing, your petitioner avers was not made 
by the said John A. Brown, when the said John A. Brown, was of 
sound mind or memory, nor was the said John A. Brown, free from 
restraint when he made the same, or that the said John A. Brown, 
knew what he was doing when he is said to have signed the said 
alleged last will and testament of him, the said John A. Brown, 
deceased. 

W herefore petitioner prays— 

1. That said paper writing bearing date of December 23rd., 1907, 
may bo refused probate. 

2. That issues may be framed between this caveator and the pro¬ 
ponents of the will and sent to the proper court to lie tried before a 
jury, in order to determine the allegations of fact bearing upon the 
validity of said will. 

3. That in the meantime a collector or collectors may be ap¬ 
pointed by this Honorable Court, em|>owered to secure and collect 
the said property for those who may hereafter apjiear entitled thereto, 
in accordance with the statute in such case made and provided. 

And as in duty bound. 

-. [seal.] 

32 MARY \. DELANEY, [seal.] 

City op Philadelphia, 

State of Pennsylvania, ss: 

I, Mary A. Delaney, do solemnly swear that I have read the fore¬ 
going caveat by me subscribed, and know the contents thereof; that 
the facts therein stated upon my personal knowledge are true, and 
those stated upon information and belief, 1 believe to be true. 

MARY A. DELANEY, [seal.] 


3—2047a 
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Subscribed and sworn to before n.e this oth day of October, A. D. 
1908. 

[notarial seal.] BURTON C. SIMON, 

Notary Public. 

Commission Expires Jan. 16, 1909. 

1544 W. Passyunk Ave. 

•/ 


JAMES A. O’SIIEA, 

Solicitor for Caveator*. 

(Endorsement: Caveat to will of Dec. *23, 1907. Clerk Plea.se File. 
James A. O’Shea, Atty, Century Bldg., City. Filed Oct. 6, 1908 
James Tanner, Register of Wills, 1). C., Clerk of Probate Court.) 


A. E. W. 


In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 


No. 15476, Adm. 

In the Matter of the Estate of John A. Brown, Deceased. 

For replication to the petition and caveat of Mary A. Delaney 
the petitioners say as follows: 

l-*2. They admit the allegations of paragraphs one and two of said 
petition and caveat. 

3. They admit that said Marv A. Delaney is a sister and one of 
the next of kin of said decedent. 

They deny that said paper writing of December 23, 1907, is not 
the last will and testament of the said John A. Brown, deceased. 

They deny that said John A. Brown was not, at the time of the 
making and sul>scribing and acknowledging by him of said paper 
writing, of sound mind and memory, or that he was in any respect 
incapable of making a will. 

They deny that said John A. Brown did not at the time of the 
making the subscription at the end of said will, or at the time of 
acknowledging the same, declare the said paper-writing to be the 
last will and testament of him, the said John A. Brown, deceased. 

They deny that the attesting witnesses to the said will did not sign 
their names as witnesses to the said will at the request of the said 
John A. Brown, deceased. 

They deny that the said paper writing was obtained, and the exe¬ 
cution thereof procured, by fraud, circumvention and undue influ¬ 
ence of the importunities, suggestions and persuasions of 
34 Mary S. Reeves and Benjamin 11. Schwartz, or either of them, 
or by any other person whatsoever. 

Thev deny that said paper writing was not freely and voluntarily 
made or executed as the last will and testament of John A. Brown, 
deceased. 

They deny that the subscription thereto, and the publieation 
thereof by him, was procured by fraud, coercion, misrepresentation 
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and artifice exercised upon him by Marv S. Reeves, Benjamin H. 
Schwartz or any other person. 

They deny that the said paper writing was not made by the said 
John A. Brown when he was of sound mind and memory, and deny 
that the said Brown was not free from restraint when he made the 
same, or that he did not know what he was doing w T hen he signed 
the said will and testament. 

These petitioners prav that proper issues, to he determined by a 
jury, may be framed by the Court as to all the issues of fact raised 
by the pleadings in this cause. 

MARY S. REEVES. 

BENJ. H. SCHWARTZ. 

City of Philadelphia, 

State of Pennsylvania, ss: 

Mary S. Reeves and Benjamin H. Schwartz, being first duly 
sworn, depose and say that they have read the foregoing replication 
by them subscribed and know the contents thereof; that the matters 
and things therein stated upon personal knowledge are true, and 
those therein stated upon information and belief they believe to he 
true. 

MARY S. REEVES. 

BENJ. H. SCHWARTZ. 

35 Sul>soribed and sworn to before me this 10th day of Oc¬ 
tober, 1008. 

[notarial seal.] J. HARRY WAGNER, 

Notary Public. 

Commission Expires January *21 st, 1911. 

(Endorsement : Replication to caveat of Mary A. Delaney. Regis¬ 
ter please file. Milton Strasburger, Att’y. Filed Oct. 16, 1908. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

36 A. E. W. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Come now the petitioners, and move the Court to pass an order 
herein framing the following preliminary issue, to wit: 

Was the caveator Hachael A. Richardson, claiming to be Rachael 
A. Brown, lawfully married to John A. Brown, deceased? 

And further move the Court to make an alignment of the parties 
to said issue, and to fix a day certain for the hearing of testimony 
bearing upon stud issue, on behalf of the resj>ective parties hereto, 
said testimonv to be taken and heard in open Court. 

MILTON STRASBURGER, 

Attorneys for Petitioners. 
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Mr. T. L. Jeffords, Attorney for caveator please take notice that 
the above mentioned will be called to the attention of the Court on 
Friday next, February 5th, 1900, at ten o’clock A. M., or as soon 
thereafter as counsel can be heard. 

MILTON STRASBURGER, 

Attorney for Petitioner*. 

(Endorsement: Motion to frame issues & notice. Clerk please file; 
Milton Strasburger, Att’y for Petitioners. Filed Feb. 2, 1909. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

37 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm., No. 15476. 

In re John A. Brown, Deceased. 

Upon consideration of the motion of the petitioners, it is. this 12th 
day of March, 1909, ordered that the following issue be, and the 
same is hereby framed, to wit: 

Was the caveator. Rachael Anna Richardson, claiming to be 
Rachael Anna Brown, lawfully married to John A. Brown? 

And it is further ordered that said issue l>e tried bv a jury in 
open Court on the 29th day of March, 1909, at ten o’clock, A. M., 
and that in said issue tin* said caveator be deemed the plaintiff and 
the petitioners the defendants. To all of which the caveator Rachael 
A. Brown excepts. 

WRIGHT, Justice. 

(Endorsement: Order framing issue. Filed Mar. 12, 1909 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

38 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Upon motion of the petitioners, it is, this 16th day of March, 
1909, ordered that the Clerk of Court shall publicly break the seal 
of the jury box and proceed to draw therefrom the names of twenty- 
four persons to serve as jurors in the Probate Court, said jurors 
to have the qualifications prescribed by law, and to be notified in 
writing by the Marshal to appear in said Court on the 29th day of 
March, 1909, at ten o’clock, a. m. Said notice shall be given each 
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juror in person or left at his u nal place of residence, at least five 
days before the said 29th day of March, 1909. 

WRIGHT, Justice . 

(Endorsement: Order directing the drawing of jury. Filed Mar. 
16, 1909. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court. 
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1909, 
March 16. 


O. K. J. R. Young. 
Jury. 

Probate Court, D. C. 


Probate Court. Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

The names of iwenty-four (24) persons drawn by the Clerk from 
the Jury Box in his custody, March 16th, 1909, for service in the 
Special Term, holding a Probate Court, to try the issues in the 
above stated case, said names returnable into said court on Monday, 
the 29th day of March, 1909, at 10 o’clock, A. M., by order of 
Justice Wright, presiding in said Probate Court of date, March 
16th, 1909, as provided by Section 140 of the Code of Law for the 
District of Columbia. 


Names. 


Addresses. 


Brennan, Patrick J.1327 21 N. W. 

Wyeth, Nathan.1517 II N. W. 

Ready, James A.4119 Conduit Road. 

Ragland, John W.526 L N. E. 

Woodruff, Benj.2435 Wis. Ave. 

Chirk, James B.1114 II N. E. 

Prigg, Julius A.926 P N. W. 

Pitnev, Ora L.1511 L N. W. 

Nalls, 1 John W.808 10 N. E 

Gwynn, John II.The Brunswick. 

Rollins, James D.420 7th S. W. 

Kramer, Frank II.916 F N. W. 

Bennett, James.1136 18 N. W. 

Wolfiey, Martin L.1000 Pa. Ave. S. E. 

Newman, Ilenrv.1277 N. J. Ave. S. E. 

Rohrer, William II.1515 31 N. W. 

Gray. Spurgeon N.1316 V N. W. 

Jackson, Albert B.1694 31 N. W. 

Winter. Horace B.1106 C N. W. 

Denekas. John D.B510 Brightwood Ave. 

Snyder. Luther B.2326 1st N. W. 

Slmgrue, James B.2010 14 N. W. 

Demoll, Otto .T.Florence Court. 

Frederick, Geo. F.! Monroe, Anacostia. 
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40 B. J. S. 

In the Supreme Court of the District of Columbia, Holding Probale 

Court. 

Monday, March 29th, 1909. 

Mr. Justice Wright presiding. 

No. 15476, Adm. Docket 38. 

In re Estate of John A. Brown, Deceased. 

Rachael Anna Richardson, Claiming to be Rachael Anna 

Brown (Caveator), Plaintiff, 
vs. 

Mary S. Reeves and Benjamin II. Schwartz (Caveatees), De¬ 
fendants. 

This cause coming on to be heard it is ordered by the Court with 
consent of the Justice holding Criminal Court numbered two (2), 
that the issue in this cause be tried by the jury summoned and 
now’ in attendance upon that Court: By order of Court of March 
12, 1909, the Caveator Rachael Anna Richardson, claiming to be 
Rachael Anna Brown, was made Plaintiff, and the petitioners, Mary 
S. Reeves and Benjamin II. Schwartz, Caveatees, w T ere made Defend¬ 
ants in the trial of said issue: whereupon come here as well the 
(Caveator) Plaintiff, by her attorneys. Tracy L. Jeffords, James T. 
Hunter, and Joseph Salomon, as the (Caveatees) Defendants, by 
their attorneys, Milton Strasburger, James A. O’Shea and Benjamin 
H. Schwartz, and a jury of good and lawful men of the District of 
Columbia, to wit: 

Nathan Wyeth, John W. Nalles, 

James A. Ready, James D. Rollins, 

John W. Ragland, Frederick H. Kramer, 

Benjamin Woodruff, Henry Newman, 

James B. Clarke, William H. Rohrer, 

Julius A. Prigg, Albert B. Jackson, 

41 who being duly sworn to try and true answer make to said 
issue, after hearing the evidence in part, is respited until the 

regular meeting of the Court tomorrow. 

Docket Entries. 

1909. March 29. Order that issue t»e tried by jury in attendance 

upon Criminal Court No. 2. 

“ “ “ Jury sworn and respited until tomorrow. 

Witnesses for Plaintiff 3. 


(Endorsement: First Minute Entry. Filed Mar. 29, 1909. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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42 B. J. S. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Tuesday, March 30, 1909. 

Mr. Justice Wright presiding. 

No. 15470, Adm. Docket 38. 

In re Estate of John A. Brown, Deceased. 

Rachael Anna Richardson, Claiming to he Rachael Anna 

Brown (Caveator), Plaintiff, 
vs. 

Mary S. Reeves and Benjamin H. Schwartz (Caveatees), De¬ 
fendants. 

Now come here again the parties aforesaid in manner aforesaid, 
and the same jury that was respited yesterday. Whereupon the 
jury, after a further hearing of the evidence, is again respited until 
the regular meeting of the Court tomorrow. R. O. Moon, Esq., of 
Philadelphia, is entered as attorney for Defendants. 

Docket Entries. 

1909, Mch. 30. Jury respited until tomorrow. 

Witnesses for Plaintiff 3 
Witnesses for Defendants 3. 

(Endorsement: Second Minute Entry. Filed Mar. 30, 1909. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court. 

43 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Wednesday, March 31, 1909. 

Mr. Justice Wright presiding. 

No. 15470, Adm. Docket 38. 

In re Estate of John A. Brown, Deceased. 

Rachael Anna Richardson, Claiming to be Rachael Anna 

Brown (Caveator), Plaintiff, 
vs. 

Mary S. Reeves and Benjamin H. Schwartz (Caveatees), De¬ 
fendants. 

Now come here again the parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday; whereupon th jury, 
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after a further hearing of the evidence, is again respited until the 
regular meeting of the Court tomorrow. 


Docket Entries. 

1909, Mch. 31. Jury respited until tomorrow. 

Witnesses for Defendants 11. 

“ “ Plaintiff 2. 

(Endorsement:) Third Minute Entry. Filed Mar. 31, 1909. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court. 

44 B. J. S. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Thursday, April 1, 1909. 

Mr. Justice Wright presiding. 

No. 15476, Adm. Docket 38. 

In re Estate of John A. Brown, Deceased. 

Rachael Anna Richardson, Claiming to be Rachael Anna 

Brown (Caveator), Plaintiff, 
vs. 

Mary S. Reeves and Benjamin H. Schwartz (Caveatees), De¬ 
fendants. 

Now come here again the parties aforesaid in manner aforesaid, 
and the same jury that was respited yesterday; whereupon, the jury, 
after the case is given them in charge, by direction of the Court, 
upon their oath say: 

In answer to the issue: 

Was the caveator, Rachael Anna Richardson, claiming to be 
Rachael Anna Brown, lawfully married to John A. Brown? 

They answer “No”. 


Docket Entries. 

1909, April 1. Jury discharged. 

“ “ Verdict annulling marriage. 

Witneses for Defendants 2. 

(Endorsement:) 4th Minute Entry. Verdict annulling marriage. 
Filed Apr. 1, 1909. James Tanner, Register of Wills, D. C. Clerk 
of Probate Court. 
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45 A. E. W. 

In the Supreme Court of the District of Columbia, Holding Probale 

Court. 

Adm., No. 15476. 

In re Estate of John A. Brown. 

Order. 

Upon application therefor made by Rachel A. Brown by her 
counsel, it is this third day of April, Nineteen Hundred and nine, 
by the court ordered that the special term of this court be and the 
same is hereby extended for thirty days for all purposes in relation 
to this cause, and for the purpose of filing a motion for new trial 
herein and for the purpose of settling a bill of exceptions herein and 
for the purpose of making a motion in arrest of judgment. 

WRIGHT, Justice. 

(Endorsement: Order extending term. Filed Apr. 3, 1909. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

46 A. E. W. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Comes now Rachel A. Brown, plaintiff herein by her attorneys 
and moves the court to set aside the verdict herein and grant a new 
trial on the following mentioned grounds, among others: 

1. The Probate Court had no jurisdiction to try the issue in this 
case. 

*2. With the death of John A. Brown that issue as to validity of 
marriage died and can not now be tried in any court. 

3. There is pending a suit in this court involving the same issue 
between the same parties. 

4. Plaintiff was deprived of a jury trial of this issue. 

5. Plaintiff was not allowed a lawful jury to try this issue, he 
was deprived of the right to a struck jury and peremptory challenges, 
therefore the jury was not a common law jury but simply a com¬ 
mission of twelve men. 

6. Plaintiff established her marriage to John A. Brown and there 
was no competent evidence to contradict the same. 

7. The court erred in directing the jury to render a verdict “No.” 

8. The court erred in not directing the jury to render a verdict 
“Yes.” 

4—2047a 
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9. The court erred in not admitting in evidence the divorce record 
which was offered by plaintiff. 

47 10. The court erred in excluding evidence which should 
have been admitted. 

11. The court erred in admitting evidence which should have 

been excluded. 

12. The court erred in not discharging the jury because of mis¬ 
conduct of counsel in the opening statement and in the trial of the 
cause. 

13. The verdict is contrary to the law. 

14. The verdict is contrary to the evidence. 

15. The verdict is contrary to the weight of evidence. 

16. Parties entitled to service of copy of issue herein were not 
served with copy of same, and there was no publication of the sub¬ 
stance of said issue and date fixed for trial thereof. 

17. By reason of newly discovered evidence which the plaintiff 
and her counsel by the use of due diligence were unable to discover 
before the trial. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

To Milton Strasburger, Benjamin II. Schwartz, Reuben 0. Moon 
and James A. OJShea, attorney for defendants: 

Please hike notice that we will calendar this motion for hearing 
Friday April 9, 1909, and call it to the attention of the Justice hold¬ 
ing Probate Court for hearing on that day at ten o’clock A. M. or 
as soon thereafter as counsel can be heard. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

April 5, 1909. 

(Endorsement: Motion for New Trial. Clerk please file. T. L. 
Jeffords, Joseph Salmon. Filed Apr. 5, 1909. James Tanner, Reg¬ 
ister of Wills, I). C., Clerk of Probate Court.) 

48 A. E. W. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Comes now Rachel A. Brown, the plaintiff herein by her counsel 
and moves the court to arrest judgment herein on the following 
grounds: 

1. That the Probate court was and is without jurisdiction to try 
the issue of the validity of the marriage between the deceased John 
A. Brown and said Rachel A. Brown. 
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2. That said trial was not by jury as required under the pro¬ 
visions of the code relating to the Probate Court, for the reason that 
plaintiff being deprived of the right to a struck jury and peremptory 
challenges as provided by section 819 of the revised statute- of the 
United States and act of Maryland 1797 chapter 87, section nine, 
and the provisions of the Code relating to jury in Civil cases, the 
twelve men who sat in this case did not constitute a common law 
jury, or any jury. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

49 To Milton Strasburger, Renjamin H. Schwartz, Reuben O. 

Moon and James A. O’Shea, attorneys for defendants: 

Please take notice that we will calendar this motion for hearing 
Friday April 9, 1909, and call it to the attention of the Justice hold¬ 
ing Probate Court for hearing on that day at ten o’clock A. M. or 
as soon thereafter as counsel can be heard. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

April 5, 1909. 

(Endorsement: Motion in arrest of judgment. Clerk please file. 
T. L. Jeffords, Joseph Salomon. Filed Apr. 5, 1909. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 

50 B. J. S. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Upon consideration of the motions of the plaintiff to arrest judg¬ 
ment and grant a new trial herein, it is, this 16th day of April, 
1909, ordered that said motions be, and the same are hereby, over¬ 
ruled. 

And it is further ordered, adjudged and decreed that the verdict 
of “No” rendered by the jury in this cause on the First day of April 
1909, in response to the issue: “Was the caveator Rachael Anna 
Richardson, claiming to be Rachael Anna Brown, lawfully married 
to John A. Brown,” be, and the same is hereby, confirmed by the 
Court. 

It is further adjudged and decreed by the Court that the said 
Rachael Anna Richardson was not lawfully married to John A. 
Brown, deceased. 

WRIGHT, Justice. 

Appeal taken in open court. 

Cost bond fixed at $100. 

$50 deposit in registrv of Court in lieu. 

WRIGHT. 
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(Endorsement: Motion for new trial refused. Filed Apr. 16, 
1909. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

51 B. J. S. 


In the Supreme Court of the District of Columbia, Holding Probato 

Court. 


Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 


Comes now Rachel A. Brown otherwise known as Rachel A. Rich¬ 
ardson and notes an appeal in open court from the judgment here¬ 
tofore made herein on April 16, 1909. 

The bond for cost on appeal is fixed at one hundred dollars, or 
fifty dollars in lieu thereof mav he deposited in court. April 21, 
1909. 


WRIGHT, Justice. 


(Endorsement: Appeal noted in open Court and bond for costs 
fixed. Filed Apr. 21, 1909. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 


52 Form No. 22. 26052. 

Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 15476, Administration. 

Estate John A. Brown, Deceased. 

Rachel Anna Richardson, Claiming to be Rachel Anna Brown, 

Plaintiff, 

vs. 

Mary S. Reeves, Benjamin H. Schwartz, Defendants. 

The President of the United States to Mary S. Reeves, Benjamin II. 
Schwartz, Greeting: 

You are hereby cited and admonished to he and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Probate Court of the Supreme Court of the 
District of Columbia, on the 21 day of April, 1909, wherein Rachel 
Anna Richardson, claiming to he Rachel Anna Brown is Appellant, 
and you are Appellees, to show cause, if any there be, why the Judg¬ 
ment rendered against the said Appellant, should not he corrected, 
and why speedy justice should not be done to the parties in that 
behalf 





MARY S. REEVES ET AL. 


29 

Witness the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, tnis 21 day of April, A. D. 1909. 

.ci i test: 

[court seal ] WM. C. TAYLOR, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

Sendee of the above Citation accepted this — day of-, 190—. 


Attorney for Appellee. 

(Endorsement: Citation on Appeal. Filed May 11, 1909. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

[Endorsed:] No. 15476, Administration. Estate John A. Brown, 
Deceased. Rachel Anna Richardson, Plaintiff, vs. Mary S. Reeves 
et al., Defendants. Citation on. Appeal. Issued Apr. 21, 1909. 
Phil., May 4th, 1909. Served copies of the within citation on Mary 
S. Reeves & Benjamin H. Schwartz by handing them each a true 
and attested copy and making contents known to them respectively. 
John B. Robinson, U. S. Marshal. Pr. Peter D. Helms, Deputy. 
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(Endorsement on Preceding Paper.) 


Summoned. 

Served copy of within writ on Milton Strasburger personally May 
6, 1909. 

Served copy of within writ on Mary S. Reeves & Benjamin H. 
Schwartz through John B. Robinson, U. S. Marshal for Eastern 
District of Pennsylvania, as per his return hereon. 

AULICK PALMER, Marshal. 


54 B. J. S. 

Supreme Court of the District of Columbia, Holding Probate Court. 

No. 15476, Adm. 

.n re Estate of John A. Brow n, Deceased. 


Received of Tracy L. Jeffords check No. 3211 drawn on Lincoln 
National Bank for fifty dollars in lieu of an appeal bond for Rachel 
Anna Brown caveator in the above entitled case, said sum to be de- 
fHisited in the Registrv as per order of the Court April 21, 1909. 

JAMES TANNER, Register. 

April 28, 1909. 


(Endorsement: Receipt of Register of Wills for $50.00 deposited 
in lieu of an appeal bond as per order of the Court dated April 21, 
1909. Filed Apr. 28, 1909. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 
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55 B. J. 8. 

In the Supreme Court of the District of Columbia. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Order. 

Upon application of counsel for Kachel A. Brown, otherwise called 
Rachel A. Richardson the term of Probate Court which has here¬ 
tofore been extended for all purposes of this cause is hereby further 
extended for ten days. 

By the Court, May 4, 1909. 

WRIGHT, Justice. 

(Endorsement: Order extending Term. Filed May 4, 1909. 
James Tanner, Register of Wills, I). C., Clerk of Probate Court.) 


56 B. J. 8. 

In the Supreme Court of the District of Columbia. 

Adm., #15476. 

In re Estate of John A. Brown, Deceased. 

Mr. Milton Strasb^rger, Mr. Benjamin H. Schwartz, Mr. Reuben 
O. Moon and Mr. James A. O’Shea, Attorneys for Defendants. 

We hand you herewith bill of exceptions in above entitled cause 
and hereby give you notice that we will ask the Justice to settle this 
bill of exceptions May 6, 1909, at ten O’Clock A. M. or as soon 
thereafter as counsel can be heard. 

T. L. JEFFORDS, 
JOSEPH SALOMON, 

J. T. HUNTER, 

Attorneys for Plaintiff. 

Service of bill of exceptions acknowledged April 27, 1909. 

MILTON STRASBURGER, 

Attorneys for Defendants. 

(Endorsement: Notice of proposed bill of exceptions to be pre¬ 
sented to Court May 6, 1909. Clerk will pleiise file. T. L. Jeffords, 
Joseph Salomon. Att’vs. Filed May 6, 1909. James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 
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57 B. J. S. 

In the Supreme Court of the District of Columbia. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Order. 

Upon application of counsel for Rachel A. Brown, otherwise called 
Rachel A. Richardson it is bv the Court this 13th dav of May, 
1909, ordered that the term of Probate Court which has heretofore 
been extended for all purposes of this cause be extended further and 
to June 1, 1909. 

WRIGHT, Justice. 

(Endorsement: Order for extension of term. Filed May 13, 
1909. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

58 B. J. S. 

In the Supreme Court of the District of Columbia. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Order. 

Upon application of Rachel A. Richardson, otherwise called Ra¬ 
chel A. Brown, made through her counsel for that purpose, it is 
this 26th day of May, 1909, by the Court ordered; that the term 
which has heretofore been extended herein, be and the same is here¬ 
by further extended for the purpose of signing the bill of exceptions 
until the 10th day of June, 1909. 

And further, that for special and sufficient cause that the time to 
file the transcript herein, in the Court of Apj>eals, is hereby extended 
to July 1st, 1909. 

WRIGHT, Justice. 

(Endorsement: Order further extending time for signing bill 
of exceptions and filing record. Filed May 26, 1909. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

59 B. J. S. 

In the Supreme Court of the District of Columbia 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Order. 

On application of plaintiff Rachel A. Richardson otherwise called 
Rachel A. Brown by her counsel, it is this 9th day of June, 1909 by 
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the Court ordered that the term which has heretofore been extended 
herein be and the same is hereby further extended for the purpose of 
signing the bill of exceptions until the 15th day of June, 1909. 

WRIGHT, Justice. 

(Endorsement: Order extending term to sign Bill of Exceptions. 
Filed Jun- 9, 1909. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

60 B. J. S. 

In the Supreme Court of the District of Columbia 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

To Messrs. Benjamin IT. Schwartz, Milton Strasburger and R. 0. 
Moon, Attorneys for Defendants to issue heretofore tried herein. 
Gentlemen: Please take notice that on Thursday June 10th, 
1909 at 10 A. M. or as soon thereafter as Counsel can be heard we 
will ask the Court to sign the Bill of Exceptions heretofore submitted 
to it, as amended bv agreement of Counsel. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

Mr. James A. O’Shea, Attorney for next of kin. 

Please take notice of the above, and be present if you desire. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Plaintiff. 

Acknowledgement of Service, 6/7/09. 

J. L. COHENCIOUS. 

(Endorsement: Notice of calling up bill of exceptions for sig¬ 
nature. T. L. Jeffords, Joseph Salomon, Att’ys for Pl’t’f. Filed 
Jun- 10, 1909. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

61 B. J. S. 

In the Supreme Court of the District of Columbia 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Order. 

On application of plaintiff Rachel A. Richardson otherwise called 
Rachel A. Brown bv her counsel, it is this 14th dav of June, 1909 
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by the Court, ordered that the term which has heretofore been ex¬ 
tended herein, be and the same is hereby further extended for the 
purpose of signing the bill of exceptions until the 22nd day of June, 
1909, and for special and sufficient cause the time to file transcript 
herein in Court of Appeals is hereby extended to August 31, 1909. 

THOS. H. ANDERSON, Justice. 

(Endorsement: Order extending time to sign Bill of Exceptions 
and to file transcript in Court of Appeals. Filed Jun- 14, 1909. 
James Tanner, Register of Wills, 1). C., Clerk of Probate Court.) 


02 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown, Deceased. 

Bill of Exception*. 

Be it remembered that the issue framed in the above entitled cause 
came on for trial in the Probate Court, before Mr. Justice Wright 
and a jury, on the 29th day of March, 1909, the said issue being as 
follows, towit: 

“Was the caveator Rachael Anna Richardson, claiming to be 
Rachael Anna Brown, lawfully married to John A. Brown.” 

The said Rachael Anna Richardson was represented by James T. 
Hunter, Tracy L. Jeffords and Joseph Salomon. 

Mary S. Reeves and Benjamin II. Schwartz, Executors named in 
the last will and testament of said John A. Brown, deceased, and 
petitioners for the probate of said will, were represented by Reuben 
O. Moon, Milton Strasburger and Benjamin II. Schwartz. 

Mary S. Delaney, a sister of said John A. Brown, deceased, was 
represented by James A. O’Shea, who was present and participated 
in said proceedings, with the consent of all parties. 

63 After a preliminary examination by the Court into the 

qualifications of the jurors summoned in this cause, twelve 
were called into the jury box by the Clerk, and Counsel for the 
respective parties severally examined the said jurors on their voir 
dire. 

Thereupon, the following ensued: 

Mr. Jeffords: I do not thiyk there is any further examination 
that we wish to make. There is the question of challenge, and the 
question of panel. The statute provides for twenty names and a 
struck jury. 

The Court: There has not been any demand for a struck jury 
for that purpose. 

Mr. Jeffords: 1 think we will make that point. That is pro¬ 
vided by law in the trial of all jury cases, as I understand it. 

Mr. O’Shea: Do we understand the other side is satisfied with 

the jury? 
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Mr. Salomom : We are through with the examination of this 
panel. 

Thereupon. after a further examination of the jurors on their voir 
dire, 

Mr. Jeffords: If your Honor please, we want a struck jury. 

The Co frt : On what theory? 

H4 Mr. Jeffords: Simply because the statute gives the liti¬ 

gating party such right. 

The Court: To which statute do you refer? 

Mr. Jeffords: The statute in regard to juries. I think it is Sec¬ 
tion 72 of the Code. 

(After reading Sections (>9-72 of the Code.) 

The Court: Section 72 pertains to the Circuit Courts, does it not? 
The Section above so entitles it. Your motion will he overruled. 

Mr. Salomon* : We reserve an exception. Now, before exercising 
the right of challenge, if we have any, we would like to have the 
Court fix as to what challenges we have, and how they are to be 


exercised. 

The Court: What right of challenge are you talking about— 
peremptory challenges, or challenges for cause? 

Mr. Salomon: Peremptory challenges. 

The Court: What peremptory challenges have you? 

Mr. Salomon : W T e have those challenges which are provided for 
in all jury cases hv the Code. 

The Court: Where? 

Mr. Salomon : Why, among other things, under the same section 
your Honor has just ruled on, in the proviso, four lines from the 
bottom. 

The Court: If von will challenge somebody, 1 will rule on your 
challenge. 

Mr. Salomon: We will challenge Mr. Reddy peremptorily. 

The Court: Your challenge is overruled. 

65 Mr. Salomon: W T e note an exception. 

The Court: You challenge him under Section 72, do you? 

Mr. Salomon : We challenge him under that, and we challenge 
him, I think, under—I think there is a rule on the subject. Has 
your Honor a rule-book there? 

The Court: Yes. 

Mr. Salomon (After examining rule-book) : I think I am mis¬ 
taken as to that. We had not expected this question to arise, and so 
we are unprepared; but we challenge peremptorily. 

The Court Under Section 72 of the Code? 

Mr. Salomon: Well, that i* the <mlv section I have in mind just 
now. As I suggested to the Court, this takes us a little by surprise; 
and there may be another section which I have not in mind just at 
this moment. 

The Court: The challenge under Section 72 is overruled. 

Mr. Salomon: I think there is another provision. 

The Court: If Counsel has any other section in mind, he can call 
my attention expressly to it, and I will pass on it. Are there any 
other challenges? 
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Mr. Jeffords: I do not think so, your Honor. 

Mr. Salomon: Section 140 of the Code says: “The proceeding 
for impaneling a jury for trial of said issues shall he the same as if 
they were in said Circuit Court.” 

The Court: That section only provides for trials of issues as to 
wills. It says so. 

66 Mr. Salomon : I take it this is an issue relating to wills, 
or the Court has no jurisdiction to try it at all. 

The Court: 1 have already passed on that point. 

Mr. Salomon : But it is clearly an issue relating to a will. It is 
true your Honor has ruled it is a preliminary issue. 

The Court: This issue to be tried now, as I understand it, is 
preliminary to the question of the right of this lady to file a caveat. 

Mr. Schwartz: Yes, sir; that is correct. 

The Court: The issue as the the validity of the will cannot 
arise until after the caveat is filed. 

The Court: Are there any other objections to the jury? 

Mr. Salomon : I suggest to your Honor that as your Honor has 
already passed on the question of peremptory challenges, it would 
be a vain thing for us, if we desired to do so. to challenge any of the 
other jurors peremptorily; so we have no other suggestions to make. 

The Court (to the crier): Swear the jury. 

Mr. Salomon : T should like to ask Mr. O’Shea whom he represents 
here. Does he represent the executors, or whom does he represent? 

Mr. O’Shea: If vour Honor please, it seems to me my position in 
this Court is well settled, as to whom 1 represent. T represent one of 
the caveators in this case. I represent the relatives—the sister and 
the nieces of the decedent, John A. Brown. If there is any 

67 point about it, I shall ask leave (although l think I am in 
Court properly now) of the Court to intervene nunc pro 

tunc. 

The Court: Are there any other questions against the personnel 
of the jury? 

Mr. O’Shea: No, if your Honor please. 

Mr. Schwartz: We are satisfied. 

Mr. Jeffords: If vour Honor is about to direct the jury to be 
sworn, although you have passed upon the question of trying this 
issue, we want to save it in the record now, and object to the swear¬ 
ing of the jury and the trial of this issue for the reasons that were 
urged at the time your Honor framed this issue, which are as fol¬ 
lows: 

The Court is without jurisdiction to try this issue in this way; 
and (a second reason) this is a collateral attack upon a marriage 
otherwise unattacked; and that cannot he permitted under the law 
of this jurisdiction. The third reason—the death of the husband 
settles that question, and it is not open to judicial trial any further. 
As another reason that may properly he stated, if the question at 
issue here has not been settled by the death of the husband, than 
there is a pending cause in this court between these same parties to 
determine this same issue; and for that reason, upon suggestion of 
that record, the trial of this issue should abate, and does abate. 
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The Court: Swear the jury. 

The twelve jurors were thereupon duly sworn. 

Mr. Jeffords noted an exception, stating that he might have been 
a little late in noting it, but that he wished to except to the 

68 swearing of the jury for the reasons stated; and the Court 
directed the noting of the exception. 

Whereupon, after the o|K»ning statements had been made by Coun¬ 
sel for the respective parties, James B. McLaughlin was pro¬ 
duced as a witness on behalf of the plaintiff, and testified in sub¬ 
stance as follows: 

I am a minister of the gospel, and for several years have been 
authorized to solemnize marriages. I was so authorized on the 22nd 
day of November, 1907. I performed a ceremony of marriage be¬ 
tween John A. Brown and Rachael Richardson, as I was informed. 
1 was told those were their names at that time; I did not know that. 
I learned the names of both of them at the time of the marriage; 
that is, I learned it probably at the time Mr. Hunter came into my 
office and asked me for a card to get a license. I handed it to him. 
and a short time afterwards the carriage of Dr. Strickler came to the 
door and I got into the carriage, and was introduced to Rachael 
Richardson, either by Dr. Strickler or Mr. Hunter, and I forget 
which. I got into the carriage and went to No. 62 I Street, North¬ 
west, I think, and performed a ceremony. Witness was handed 
copy of a paper, and stated that he was the clergyman mentioned 
therein. 

Upon cross-examination the said witness testified, in substance 
os follows: 

I was born on the 3rd of September, 1836, am in my seventy-third. 
In addition to being a clergyman I am a practicing lawyer. 

69 I have an office in the Columbian Building, and when called 
on to do any work of that kind I attend to it. I am there 

usually from half-past eight in the morning until five in the even¬ 
ing. I marry, preach, visit the sick, and sometimes baptize people. 

Witness was handed a business card and stated that he handed 
one like that to Mr. Hunter on the morning of November 22nd; 
that is my business card. The same was read by the witness as 
follows: 

“J. B. McLaughlin, Attorney at law, Room 111 Columbian Build¬ 
ing, Washington, D. C.” 

On the back of this card is: 

“Residence 409 O Street, Northeast. Visit the sick, baptize chil¬ 
dren, and bury the dead free. Marry everybody for cash.” 

The witness was asked to point out the ladv whom he married 
on the 22nd day of November, 1907, from the |>ersons in the court¬ 
room, but stated that he did not see her. She may be present in the 
crowd, but I do not see her. Mr. Hunter came first and got a card, 
about twelve o’clock. He went out of the office, and I suppose in 
about twenty or twenty-five minutes I went out to the door and he 
was on the sidewalk. The carriage with the doctor, and a lady, 
came up and I was introduced, T think, first to the doctor, and 
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either by the doctor or by him, to the lady. That was the first I 
had ever seen of her, that I recollect. 

Then we went to 62 I Street, Northwest. At the house I was 
ushered into the hall and laid off my wraps and went upstairs to 
the front room, and there performed a ceremony. When I first went 
in T saw a lady there. Mr. Brown was reclining on a couch 

70 to the left of mo, at the end of the room. I think it was a 
bed or a couch. He was reclining, raised up about half-way— 

half laying and half sitting. There was present the doctor, the lady 
of the house, Mr. Brown and Miss Richardson. 

Without looking at my record I could not tell how many mar¬ 
riage ceremonies I performed during the month of November, 1907; 
there is an average of one a day, or maybe more. At that time I 
was an elder in the Methodist Episcopal Church. I do not maintain 
relationship with the local Conferences, but with the Conference of 
the State of Arkansas. 

My relations with the Methodist Episcopal Church Quarterlv 
Conference have been severed. I took mv letter from that Church 
in Octol>er, and deposited it in the Methodist Protestant Church; 
ii was recognized about ten days afterwards, and then I had the 
same standing in the Methodist Protestant Church that I formerly 
had in the Methodist Episcopal Church. 

When people come to me to be married before they have obtained 
a license I ask them their age. see that they are qualified to be mar¬ 
ried ; I ask pretty nearly all the questions that the Clerk does before 
he issues the license. When the license comes to me, I perform the 
ceremony. 

The license had been issued before I saw this lady. Under the 
Discipline of the Church, if it is within my knowledge that a person 
is divorced for any cause other than adultery, I would not be al¬ 
lowed to marry such person. T did not inquire into this case to as¬ 
certain what the conditions were with regard to a former marriage 
or divorce. 

71 I was requested by Dr. Sum wait, the presiding Elder of 
the Conference, to furnish the names and number of mar¬ 
riages performed bv me. I furnished the number, but not the names 
of the parties married. The names of the parties that I married 
would fill the record of any Methodist preacher in the city, and he 
wouldn’t have any room left for his congregation. I refused to give 
Dr. Sum wait the names of the parties married and the number of 
the parties married, together, because T didn’t think it was any of 
his business. It was only the non-sensical Dutch ideas of Sumwalt 
that T objected to. During the past year T have tried to devote my 
time more exclusively to my office, and take what I can get there— 
marriages, as many as come. Quite a number of all denominations 
come. When a porter brings parties to my office and I marrv them. 
7 usually give him a donation. 

On the morning in question Mr. Brown was lying on the bed in 
a reclining position; about half sitting and half lying. I did not 
notice whether he was proped up with pillows or not. He seemed to 
be laying very easily in the bed. There was a pillow under his 
head. I do not know how old he was. I did not ask him. 
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James T. Hunter, produced as witness on behalf of the plain¬ 
tiff, testified jus follows: 

I am a member of this Bar. I know Rachael A. Brown. I was 
present when she and the doctor, with the license, met the clergy¬ 
man who performed this ceremony of marriage. She is the same 
Rachael Brown who is the party to this issue in this Court. 

72 Upon cross-examination the witness stated, in substance as 
follows : 

I was present at the house early on the morning of the marriage; 
perhaps a little l»efore or after ten o’clock. T did not see Mr. Brown 
on that day. I did not see this woman married, but T saw her sign 
the application for a license, and I saw that delivered to her. I do 
not think she is in court at the present time. I am one of her at¬ 
torneys in this case. She came to my office jifter she had attempted 

to have somebody go with her to the Clerk to get this license, and 
a question came up in regard to the minister, and she came and 

asked me if T knew of somebody that could be got. I went to see 

Mr. McLaughlin and T asked him if he eould perform the marriage 
ceremony thjit morning. She and Dr. Striekler had gone to the 
Clerk’s office to get the license. Then I took McLaughlin’s name 
to the Clerk to have it inserted in the lieense. When I got to the 
Clerk’s office Dr. Striekler and Miss Richardson were there. I then 
went over to where Dr. McLaughlin’s office was in the Columbian 
Building, and Dr. McLaughlin stood in front of the building and 
Miss Brown and Dr. Striekler came over in Dr. Stickler’s carriage 
Now, whether T introduced Miss Richardson to McLaughlin or not, 
or whether Dr. Striekler did. T cannot recollect; but that is all I 
saw of this occurrence on that djiv. 

On the morning of the 22nd of November, Doctor Stickler came 
to niv office and said Miss Richardson wanted to see me. 

73 accompanied Dr. Stickler in his carriage to her house. I 
was not present when Miss Richardson signed the applica¬ 
tion for marriage license. T knew nothing about the contents. I 
knew nothing about her previous life; no more than you did on 
that day. I did not go back to her house that morning. 

Upon re-direct examination the witness stated that Miss Richard¬ 
son on that morning was introduced to Dr. McLaughlin either by 

himself or by Dr. Striekler. 

• 

Mr. Schwartz: T desire to ask if Counsel will produce Miss Rich¬ 
ardson or Rachael Brown, for examination here? 

Mr. Salomon : I suggest that if they desire her as a witness, they 
'"ibpcena her. 

Dr. Melchoir B. Strickler, produced as a witness on behalf of 
the plaintiff, testified in substance as follows: 

I am a practising physician; have practiced medicine for over 
forty eight years; my home is at No. 815 M Street. I know Rachael 
Richardson. 

I was present at the ceremony of marriage on November 22nd, 
1907. I had known Rachael Richardson for twelve years. T treated 
her for pneumonia and several diseases. I was present when she 
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obtained the license. Miss Richardson and I got in the carriage 
and drove over to this hotel. What is the name? The hotel you 
live in, Mr. Jeffords; you have your office in, on 5th Street. In 
speaking of hotel, I mean where the offices are in. I do not know 
if it is in a hotel. It is a large building over here on Fifth 

74 Street where your office is in. We drove up to the pavement 
and Mr. Hunter was there. “I opened the door and I seen 

someone waiting to get in. Who introduced me I do not know, or 
whether I introduced him to Miss Richardson or not, but he got 
into the carriage and I got in with the driver, and I think we drove 
over to 04 I Street, Northwest." The preacher was in the carriage; 
I forget his name, the man who testified here; Mr. McLaughlin, 
that is his name. lie sat alongside of Mis* Richardson, and they 
drove around to I Street, and we w r ent into the house. He went up¬ 
stairs with me and I asked Mr. Brown whether he wanted to get 
married now to Rachael, as he called her. He says, “Yes, I want 
to get married. I don’t want a doctor, I want a preacher. I want 
to get married.” 

When I went there that morning, (November 22, 1907) in re¬ 
sponse to a telephone call, I found a sick man. He was lying in bed, 
propped up, and I was introduced to him. I never knew Mr. Brown 
before that. I had been introduced to him once tw T o or three years 
ago. I made an examination and I found him suffering from 
cerebral hemorrhage—a slight cerebral hemorrhage. 

After Miss Richardson and the clergyman came to the house, I 
then asked Mr. Browrn whether he wanted to marry Rachael. She 
was standing close by. He says “yes.” He could not speak in a 
very loud voice. He was paralyzed, slightly paralyzed in swallowing 
and in speech, and he said “yes,” and shook my hand with 

75 his left hand. He took and shook my hand and said, “I 
don’t want a doctor; I want to get married.” I don’t know 

every word that was said. There was a little table standing there 
and I asked him whether he liad had his breakfast and he said yes. 
There was a table standing there with some food on it, partly eat, 
but some of it was there. He could articulate so that you could hear 
him half ways around the room easily. He said he was not sick, 
he did not want to take medicine, and McLaughlin then performed 
the marriage ceremony. After it was performed I walked up to him 
and congratulated him, and he smiled. He was pleasant and happy 
seemingly. I said, “Good-bye,” and I told him that I did not think 
that it was necessary for me to come back unless some recurrence took 
place, and I went away. That is all I know about the marriage cere¬ 
mony. I saw r Mr. Browrn the next day, early in the morning, at 64 
I Street, Northwest. I went to the hospital with Mrs. Brown to make 
arrangements for him there, the Sibley Hospital. He was taken 
there that day. On the morning following the ceremony he was in 
an unconscious state; he could not move; his txnvels were involun¬ 
tary , his urine was involuntary, and he was in a terrible condition, 
and I said, “He must be taken to a hospital; he can’t be treated here 
without a nurse. There is no one here strong enough. His wrife 
can’t nurse him, and you had better take him to a hospital.” I con- 
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tinned to treat him afterwards for months. I went over to the 
hospital and made arrangements with the nurse to take him in, and 
they telephoned to someone to bring him in the ambulance. His 
wife was allowed to go there only when I went there. They remon¬ 
strated about her being there. She went in there with me 

76 and part of the time she was there. For about a week or so 
they allowed her to go in, and after that they would not. I 

was present when Mr. Brown’s deposition was taken at the hospital; 
the same man I saw take part in this ceremony. Dr. Kaufman was 
also present; Mr. Schwartz was there, and Mr. Jeffords, together with 
Mrs. Brown. I saw Mr. Brown pretty near every day. 

Upon cross-examination the witness testified in substance as fol¬ 
lows : 

On the morning of the 22nd of November, I went upstairs and 
saw Mr. Brown. I asked him how he felt, and he said “Tolerably 
well.” He says, “I don’t want a doctor; I want a preacher; I want 
to get married.” I am giving his exact w ? ords, as closely as I can 
give them. And he asked Miss Rachel to go to the trunk and get the 
money to go and get a license, and she went and got the money. He 
says, ‘Go and get a license.” He told her to go and get ten dollars 
to give to the preacher. He seemed to be very happy, because he 
was shaking hands with everybody who congratulated him. There 
were only a few’ people there. I did not testify to the use of those 
words on my examination in the equity suit because you did not 
ask me tho>e questions. When I examined him I concluded that he 
had a slight cerebral hemorrhage. These cases of cerebral hemor¬ 
rhage are always very dangerous. It is very serious because you 
don’t know what moment after a slight recurrence will bring 

77 on death. He had a recurrence the next morning, and I 
didn't think the man would live twenty-four hours when I 

got there that morning, although he got over his recurrence and 
took another one in the hospital. On the first morning his tongue 
was slightly paralyzed and his muscle of deglutition slightly para¬ 
lyzed. He couldn’t speak as clear as I guess he spoke before. I 
don’t know about that. He didn’t speak clear. His face w r as natural. 
Right eye w’as sore. There was nothing wrong with his pulse and 
heart. Respiration good, and he had no fever. There was nothing 
at all the matter with the man that morning. He had a slight 
cerebral hemorrhage to which I attributed the trouble he had with 
his tongue and mouth. He could sj>eak loud enough so anybody 
could understand him, and as far as swallowing was concerned I 
was told he had been eating his breakfast. I was not present when 
he ate anything. 

One side was paralyzed; I understood that was of long standing. 
He could roll around but on one side—his right hand was paralyzed 
and he couldn’t move it. Absolutely no use of it. He moved him¬ 
self very little. I made about the usual examination I make, and 
I think I come out about as well as most of the doctors. I never saw 
Mr. Brown before and I took it for granted that that side was para¬ 
lyzed for years, as they told me it was chronic: hut the stoppage of the 
speech and the swallowing was a recent affair. He had not a clear 
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voice. Hemorrhage of the brain is a serious affair; the brain is an 
exceedingly delicate organ. Any injury which interferes in any 
way with the functions of the brain is a very serious matter. In 
making the examination of him I looked at his eyes and tongue 
and examined his pulse, and examined his heart and all around, 
and I found that I thought the man was slightly paralyzed. I ex¬ 
amined his right side and found he couldn’t use it properly. 

78 I had been told that he had been paralyzed for years, and 
that he was lame and so forth. His eye was watery; but I 

had no light there and no instruments to examine his right eye with, 
and I didn’t think it was necessary, because they told me his eye 
had been watery for some time. Suppose I see a man’s eye is watery, 
and I say: “This eye is watery,” and he says: “Well, it has been 
that way a long time.” That’s enough. That has nothing to do 
with the hemorrhage. One eye was normal, and I do not know 
what was the matter with the other eye. He was not paralyzed 
enough so that you could notice anything wrong with his tongue. 
If it had been paralyzed it would have been hanging to one side. I 
don’t know whether he had had two or three or a half dozen strokes 
before this. The man’s mind was clear: it couldn't be any better. I 
guess he was a very old man; between seventy and eighty. You 
can’t tell a man’s age. 

In response to questions the following occur-ed. 

By Mr. Schwartz: 

Q. I want you to state again whether in your opinion as a 
physician with all these years of experience a man suffering from 
a stroke of apoplexy or from a cerebral hemorrhage could have dis¬ 
played the normal conditions which you have described. A. In his 
mind certainly. 

Q. They are not at all inconsistent. A. It just depends on what 
part of him was paralyzed. If his little finger was paralyzed, the 
rest of his body might be clear. You may have as ma-y symptoms 
of paralysis as you have got nerves in your body. 

The outpouring of blood forms a clot, I suppose; but it was a very 
small one. 

79 An embolism may cause very nearly the same symptoms, 
where a blood-clot forms inside of an artery. It may cause 

paralysis for a short time, and then absorption takes place, and it 
becomes natural again. I consider it a case of cerebral hemor¬ 
rhage, because it was followed up with my diagnosis. He had re¬ 
currence after recurrence there, and he eventually—I guess he is 
dead. They say he is dead; I don’t know. When a man is 

80 stricken with cerebral hemorrhage, it looks a little like a 
man had hit another with a club; it is very sudden. When 

I left on that morning 1 gave no instructions. I said, “He seems 
to be getting along all right, and if nothing else occurs he will be 
just as he has been. The little slight hemorrhage didn’t amount to 
anything. But he is in danger every minute. Any moment he 
might take a recurrence.” And sure enough, that night, he did. 
Mr. Hunter was sent for that morning because she wanted to see 

6—2047a 
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an attorney. She asked me about getting married, and I said, “You 
had better see a lawyer. Maybe you had better get an attorney 
and see how this thing is—and get your license and all.” We talked 
the matter over. She concluded to have an attorney, and I went 
and brought Mr. Hunter there. 

Q. You told her you were not an attorney and could not pass 
upon the legality of a marriage with a man in that condition? A. 
I didn’t think I would take an attorney’s place. I thought an 
attorney was the proper person to come there and give advice. I 
suppose she wanted to know what to do, about getting the license 
and all, and Mr. Hunter, 1 think, had been her attorney, and had 
done some work for her. 

I told her to get an attorney because she asked me questions, and 
I couldn’t answer them, and didn’t want to answer them. I don’t 
remember what she asked. She asked me whether they could get 
married, and I said that so far as his mind was concerned, she 
could. 

Q. Then your were nor sure of it, were you? A. I said, “You 
had better see an attorney and see what he will say about it.” Then 
I went after Mr. Hunter. I left the patient and went for Mr. Hun¬ 
ter. Then went to the Clerk’s office. I brought Mr. Hunter 

81 to the house. He went in the room downstairs, and gave ad¬ 
vice. What he gave 1 do not know, but 1 was in a hurry, 

I was busy, and 1 wanted to get rid of this matter, and I told her 
1 would take her over in my carriage so that she could get her 
license. I did not hear the statements made by her to the clerk; 
i stepped away and paid no attention. 

“Q. Did you at t 1 ' ' " »e you testified before the Examiner make 

this answer to a qi« ’ at was asked by me—reading from page 

430— 

“Q. “You asked him if he knew Rachael, and he said ‘Yes’ in 
a very low tone of voice; ami you asked him whether he wanted 
to marry Rachael. Your answer to that question was ‘Yes.’ Then 
I asked you the further question: ‘And whether he wanted Rachael 
to get the marriage license, and you answered ‘Yes’. Then I go on: 

“Q. And he answered ‘Yes.’ — ‘Yes’. 

— ‘In response to all of your questions? — Yes. 

‘Q. And that was all he said? A. That is all he said; yes. 

‘Q. That is all he said? A. At that time. 

‘Q. On the morning of November 22nd? A. Yes; that was not 
all.—That was all until I went downstairs and brought the attorney 
there.” 

The Witness: I said more than that. If I said that, I made a 
mistake. 

82 Q. Question, on page 431, “That is all he said.” I am 
now asking you whether you did or did not, at the time you 

first testified, make this answer: “Well, that is right. He might 
have said some other word, but I don’t remember.” 

“Q. If he had you would have remembered it, would you not? 
A. I think I would. Sometimes a thing slips out of a man’s mind.” 

Did you or did you not so testify? A. I might have. I 
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don’t know that, now, whether I did or whether I did not. It is 
written down there. 

Q. Is not that what occur-ed? Remember, Doctor, this was closer 
in point of time to the real occurrence than your testimony to-day. 
A. Well, that is true. 

Q. What you testified then is true? A. That is true, as well as 
what I said here a few moments ago. 

Q. Which was true? the fact that he said all the words men¬ 
tioned by you this morning, or the fact- A. I couldn’t tell you 

every word he said nor how he said them exactly; but that is the 
impression I got from his talk with me, that he wanted to get mar¬ 
ried, and did not want a doctor—that he wanted a preacher. That 
is one of the things. There are a great many other things that did 
not get in there. 

Q. When you first testified you were sworn, and what 

83 you testified to before the Examiner was the truth, was it 
not? A. I took it for that, of course. I did not want to 

swear to a lie. 

Q. Why did you not testify to it before? A. Because I didn’t, 
that is the reason. 

Q. Do you mean to say that you did not say all that Mr. Brown 
said on that morning? A. I don’t say that I said everything in 
there that he said, nor I don’t say I have said everything now that he 
said, because I can’t remember every word. 

Q. Did I not ask you before whether all Mr. Brown said on that 
morning was the word “yes”? A. I don’t know. You asked me so 
many questions that were not true, that I don’t know whether I 
answered you or not. 

Q. Will you say that when you testified before you did not swear 
that all Mr. Brown said on the morning of November 22nd to you 
was the word ‘ves’? A. T would not sav what I said about what he 
said. I didn’t put it all down that he said, because I had forgotten, 
and I have forgotten now. 

Q. How comes it, then, that you remember this morning with 
great particularity that he used all these words—‘Go to the trunk,’ 
‘Get the money,’ ‘Pay for the preacher,’ ‘I want a preacher,’ ‘I want 
to get married,’ etc. That was not put in the other? A. I 

84 didn’t get it in. You didn’t ask the question, I guess. 

Q. I did. I asked if that was all that occurred A. Well, 
I don’t know. 

Q. T read from page 431 of the record: 

‘Q. That is all he said? A. Well, that is right. He might have 
said some other word, but I don’t remember. 

Yes; that is right; now you have got it. 

Q. (Reading:) If he had you would have remembered it, would 
you not? 

“A. T think I would.” 

Did you not so testify then? A. I guess I did. 

Q. “Sometimes a thing slips out of a man’s mind.” “A. I don’t 
know, you talk too much.” 

After my deposition was given in the equity suit they brought 
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in the proof, and told me to read it, and if there were any mistakes 
I could correct them. I looked over them, and just passed them 
by. It was so enormous—I don't know how many hundreds of pages 
there were. I did testify to the truth, but there were some things 
that I left out, no doubt. Soon after the evidence was taken it was 
sent to me to look over, to see whether there were any errors. There 
are a few errors, I think, if you will look at it. I made no correc¬ 
tions, but the typewriter made them. All the corrections that I 
noticed should be made, were made by the typewriter. I signed and 
swore to the testimony. 

85 A young man called at the house on the 22nd of Novem¬ 

ber, after the marriage. He was at the parlor door, and he 
asked me whether he could see Mr. Brown. Says I, “Have you any 
business with Mr. Brown?” He says, “No.” “Are you any relation 
of Mr. Brown’s?” He says, “No.” Then he walked back to the 
stairway, and wanted to go upstairs, and he made a remark, “That 
old fool won’t let me up here.” 1 did not tell Mr. Toomb when he 
asked to see Mr. Brown that Mr. Brown couad not be seen, that he 
had stomach trouble, and that under no circumstances could he see 
him ; not a word of that is true. 1 am positive of that. He did not 
tell me that Mr. Brown had sent for him. I did not tell him that 
Mr. Brown had been married. The ceremony was performed be¬ 
tween twelve and two o'clock. After Howard Toomb had been to 
the house I went out and got in my carriage and went about my 
business, and didn’t come back to the house until the next morning. 
I gave no instructions about the treatment of Mr. Brown. I might 
have told them that he was not to be excited or disturbed. I pre¬ 


sume I did that. 

Q. Now, I am reading from page 429 of your testimony before 
the Examiner. And I ask you if you did not testify as follows, on 
that day: 

“When I went down stairs to go for Mr. Hunter there was a young 
man sitting there in the parlor, and he asked me whether he could 
see Mr. Brown. ‘Well. I said, ‘are you a relation of Mr. 
86 Brown’s?’ He said, ‘No.’ ‘Well/ said I, ‘have you any 
particular business with him?’ He said, ‘No. ‘Well,’ said 
I. ‘he has had a stroke of paralysis, and you had better not go up. 
lie is not in a condition now to talk. I don’t want him excited. lie 


is all right, but we don’t want him excited.’ 

The Witness: That was after the marriage. There is a mistake 
about the time. That was after the marriage. 

Q. Did you not so testify, as 1 have read this? A. I guess I did, 
but it is a mistake. I said that was before the marriage. That was 


after the marriage. 


The witness thereupon identified the plaintiff in this issue as the 
lady he saw get the marriage license. 


When I testified at the former bearing that Howard Toomb was 
there before the ceremony, T was mistaken. I discovered my mistake 
after the testimony was in; after it was signed by me. T do not 
know why he should go up there before the marriage; he had no 
business there and was not called there. 
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T did not go after Mr. Hunter because I feared I had given bad 
advice. I never so testified, because I never thought of such a 
thing. 

Q. Doctor, I read from the testimony given by you in the suit 
to annul this alleged marriage, brought during his lifetime, on page 
370, and ask you whether you did not make this statement in an¬ 
swer to a question: 

“IIow did it happen that Mr. Hunter was sent for? A. It was my 
fault. I said I would not say that they should go and get 

87 married without consulting their lawyer. I thought I might 
have been mistaken and given bad advice. I am a doctor; 

I am not a lawyer.” 

Did you so testify? A. Yes; that is right. That is the truth, be¬ 
cause 1 didn’t think I had any knowledge about marriages or any¬ 
thing of the kind. I was a physician and I was attending him in 
that way. I went after Mr. Hunter because she had asked me to go 
after him. 1 didn’t tell her that I was to go after him but I said 
I would go if she wanted me to. I was not going to be in it so far 
as the marriage was concerned. 

Q. And your statement here this morning, about which you have 
testified, that you went after Mr. Hunter because you feared you had 
given bad advice is not correct; is it? A. No. I did not want any¬ 
thing to do with the marriage, because I had no interest in it. I 
was there as a physician, and they asked me whether his mind was 
in the condition where he could get married and I said “yes.” All 
cases of cerebral hemorrhage are very serious. I know Dr. Kaufman. 
He never was in counsel with me. He asked permission to go in 
and see Mr. Brown. I called him on the ’phone and told him that 
Mr. Schwartz wished me to have him there to examine Mr. Brown’s 
mind as to his ability to testify. When I met him at the hospital I do 
not think we talked very much about it. It is not true that I con¬ 
ferred and consulted with Doctor Kaufman from time to time 

88 in respect of this man’s condition. We did not consult with 
each other. I did not at the time Dr. Kaufman was called 

into the case about December 20th, state to him at the Sibley Hos¬ 
pital that l found John A. Brown, the patient, on November 22nd, 
1907, suffering from a severe stroke of cerebral apoplexy. I did not 
state to him that 1 found the patient on November 22nd in a serious 
condition. I did not tell him in that conversation that there was a 
good deal of difficulty in breathing: that his pulse was rapid and 
high and bounding. 1 did not tell him that I was alarmed at the 
progress of the case; at the probable outcome of the case. When 
T first went there 1 didn’t think he would live but a few days. I 
did not tell Dr. Kaufman in that conversation that this was a death 
bed marriage and that l had often participated in death bed mar¬ 
riages and that 1 would be very glad to assist in the performance 
of this one. I did not tell Dr. Kaufman that I had instructed Mrs. 
Brown on that day, November 22nd, that Mr. Brown was in a very 
serious condition and that he might die at any moment. Everybody 
knows that a man with cerebral hemorrhage may die at any moment. 
1 never told him that Mrs. Brown had told me that she was engaged 
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to marry Mr. Brown, and that if I thought death was imminent, she 
would like to have the ceremony performed. 

Q. And you did state to the plaintiff, did you not, on the morn¬ 
ing of November 22nd, that he might die at any moment? A. He 
might die at any moment. So might you. 

Q. Did you not tell that to Mrs. Brown? That is the question, Doe- 
tor. A. 1 told her that his disease was serious, and lie might die 
at any moment, if a recurrence should take place. 

80 On November 23, Mr. Brown was in a very bad condition. 

lie was in a comatose state, and I didn’t think he would live 
but a very short time. lie was slightly improved on the 24th, very 
slightly until about the eighth or tenth day. Then he was pretty 
bright. Maybe he was unconscious for five of six days after the 
23rd, I cannot tell you that. I have known Rachael Richardson 
for twelve years; have been her physician during that time. I treated 
her for pneumonia and different diseases that she had. \ ery little 
though after the pneumonia. She paid me every dollar. 

The following then occurred: 

Bv Mr. Schwartz: 

Q. You attended some friends of hers, did you not? A. I treated 
her sister’s daughter for typhoid fever once. 

(J. Who else? .\. Well l don’t know. I can’t tell that. Well, 
I treated Mr. Crump. 

Q. You treated Mr. Crump? A. Yes. I think he was a friend of 
hers. 

Q. A very old man. A. She nursed him very nicely and very 
kindly. 

Q. She nursed him verv nicely and very kindly? A. Yes; she 
did. 

Q. She paid you for your services to Mr. Crump, did she not? 
A. Yes, sir ; after he was buried. 

I had not before been Mr. Brown’s physician. It was at the 
casket of Mr. Crump that I first met Mr. Brown. He has 

90 been dead a number of years. She ha< not paid me for 
my services rendered to Mr. Brown. The amount of my bill 

rendered is five hundred dollars. 

Kate O. Kern, a witness of lawful age, produced on behalf of 
the plaintiff, testified in substance as follows: 

* I was acquainted with Mr. Brown. 1 am acquainted with Rachael 
A. Richardson. They lived at mv house, 64 “I” Street N. W., on 
the 22nd of November, 1907. Mr. Brown had been living there 
since September 5, 1907. She had l>een residing there since 1906. 
I saw both of these parties at my house on iNovember 22, 1907. 

91 On the 22nd of November, 1907, 1 first found Mr. Brown 
in his room trying to get to his bed. 1 went up stairs to do 

my morning cleaning, and 1 thought 1 heard him call. I listened 
arid 1 did not hear any more. Then 1 went to his room and knocked, 
and he said “come in.” I opened the door and went in, and found 
him trying to get up. lie said he had had a little sick spell and 
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u^ked would 1 assist him to the bed, which I did. Then he askevl 
for Alias Richardson, and she had come in from her ottice that 
morning. I went down to her room and told her Mr. Brown was 
sick and had asked for her. She went up stairs to his room with 
me. She said to Mr. Brown: “I am so sorry to see you sick, shall 
I send for a doctor?” And he said “No I don’t want any doctor, 
I want you to fulfill your promise, marry me, stay in my room and 
attend to me.” She said “What, Mr. Brown, in your condition?” 
And he says: “Yes, in my condition.” He told her to go for the 
license and the minister. She said to me that she was going to 
send for a doctor. He said he did not want any doctor. She said 
“I am going down to.the drug store and telephone to the doctor 
regardless whether he wants a doctor or not, which she did do, and 
asked if 1 would stay in the room until she came' hack, or be near 
the room. She telephoned for the doctor and he came. I first saw 
Mr. Brown between six and seven o’clock in the morning, and Miss 
Richardson came to the room soon afterward. After we made him 
comfortable in the bed she went to the drug store, and I think the 
doctor got there between twelve and one o’clock. 1 know it was 
sometime after the whistle had blown at the (iovernment Printing 
Office. Miss Richardson at the time was employed at the Bureau of 
Engraving and Printing. 1 saw Mr. Hunter there that day. 
92 He and Miss Richardson were in the parlor having some 
conversation, but of course I do not know what the con¬ 
versation was. Then he asked me if 1 would go up and ask Mr. 
Brown if he still wanted Miss Richardson to marry him on that 
day, and 1 went up and asked him if he was still in the notion 
of marrying, and lie said he was. Then, to my recollec¬ 
tion I think Mr. Hunter told the preacher to go up and the doctor. 
No one was in the room with Mr. Brown when l went up there and 
asked him. He said that he wanted to marry that lady; that she 
had put him off for a long while; that he was sick and wanted to 
marry that day. Doctor Strickler went up, I think, and the preacher 
went up. When the ceremony was performed I think Mr. Hunter 
was there. 1 was in the room with the preacher, Mr. Hunter and 
the doctor. The ceremony was just as any other ceremony that I 
ever witnessed; nothing unusual. The preacher read the license 
to him and he told him that he understood everything thoroughly. 
Mrs. Brown was present. After the ceremony was all over we all 
congratulated Mr. Brown, and he seemed very happy. It was a 
Methodist ceremony, I think. Mr. Brown made the responses, and 
put the ring on Mrs. Brown’s finger during the ceremony. To the 
questions he made the response: “1 will.” He was asked the ques¬ 
tion: “Do you take this woman to be you- wedded and lawful wife?” 
and he said “I will.” The same question was asked Miss Richard¬ 
son, and same answer made. The minister congratulated them, and 
pronounced them man and wife. We all congratulated Mr. Brown 
and he told Mrs. Brown to go to his trunk and she would find money 
there to defray the expenses, which was where he had told her be¬ 
fore she went to get the license, and he repeated it. She went to 
his trunk, got out a bill and held it up to Mr. Brown, and he nodded 
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to her, yes, and she handed it to the preacher. I saw Mr. 
9J Brown often during the day and he appeared to l>e as rational 
as I ever saw him. That night he occupied the same room he 
had occupied since he had been at my house, and Miss Richardson 
occupied the same room. I last saw him that night at about seven 
o’clock, and he seemed very comfortable and seemed to be getting 
along very nicely when 1 told him “good night.” 

Upon cross-examination the witness stated in substance that Mr. 
Brown was not helpless when she found him on that morning. I 
assisted him into bed. I suppose he could have gotten in bed him- 
seif if I had not gone in. lie did not seem to be calling very loud 
for anyone to come in. I know Mrs. Janet Bowman who lives di- 
rectlv across the street at 105 I street. Mr. Brown took his meals 
at her house. He was in the habit of arising every morning and 
going out for his breakfast. He would arise at different times, some¬ 
times earlv and sometimes late. I have met Mr. Tooinb, but have 
no acquaintance with him. I think he came into the house after 
the marriage on that day. The ceremony took place about one 
o'clock. 1 did not have a conversation with Howard Toomb on that 
day. 1 had a conversation with Mi’s. Bowman on that day. 

(j. I ask you whether or not this conversation took place be¬ 
tween you and Mrs. Bowman, in which, when she rang the bell on 
the morning of November 22nd you made this statement to her. 
You informed her that Mr. Brown lived there; that he was sick and 


she asked you “Is he very ill?” you stated “Yes, he is quite bad.” 
Did you make that statement to Mrs. Bowman on the evening of 
Novenmer 22nd? A. I did not make anv such statement as that. 
(). Did >he ask vou the nature of his illness and did you state 
“Well, he had a paralytic stroke this morning.” A. 1 said 
94 nothing about his l>eing paralyzed. I, my self, thought it 
was just a little vertigo spell that he had had that morning. 
I did state to Mrs. Bowman “Why didn’t you know he was mar¬ 
ried?” 


Q. Did she state to you “Married! Why, no;” and you further 
reiterated, “Yes, he was married, and then Mrs. Bowman said to 
vou “This morning?” and you said “Yes,” and then Mrs. Bowman 


said to you “Married and paralyzed?” and you said “Yes.” Is that 


true? A. It is not. 


Q. Did she not sav to you “whom did he marry?” A. No. 

Q. And did you not state “Miss Rachel Richardson”? A. No, 


sir. 

Q. Did she not state to you “Well, that certainly was a surprise,” 
and did you not state in reply “Yes, we were all surprised.” Did 
you not make this further statement “when he did not come down 
this morning to his breakfast, I went up stairs to see what was the 
trouble, and when I rapped at the door, 1 heard a kind of a sound 
from the room that made me open the door, and when I opened the 
door I found him in a very bad condition; and then I went right 
down to Miss Richardson’s room to call her. and she had come home 
at six o'clock from the oHice and had gone to bed; and 1 called her 
and told her Mr. Brown was in a bad way, and she got up and put 
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on a kimona and her slippers and ran up to the room, and when 
she went into the room she said, ‘Now, here; I am not going to come 
in here and stay night and day and take care of you without you 
are going to marry me. Did you not make that statement to Mrs. 
Bowman? 

A. I never made such a statement as that to anyone. I 
95 have known Miss Richardson since September 13, 1905. 

We are great friends. I am living up in Virginia now. 

Benjamin H. Schwartz, a witness produced on behalf of the 
plaintiff, testified in substance as follows: 

I reside in Philadelphia, Pennsylvania. I was one of the attorneys 
for Mr. Brown in his lifetime; and the executor under his will; am 
one of the attorneys in this issue now being tried. 1 was present at 
every session of testimony taken at Sibley Hospital. I was present 
at the taking of the deposition de bene esse, about which Doctor 
Strickler testified. Doctors Kaufman and McGee, Miss Havens and 
Miss Richardson, the plaintiff in this issue were also present. The 
gentleman who testified at that time is the same one about whose 
marriage we are inquiring; the gentleman who brought a suit in 
his lifetime to annul this marriage about which we are inquiring, 
and the lady mentioned is the one who is a party to the marriage 
issue now on trial. 

The plaintiff thereupon offered in evidence a certified copy of the 
marriage license, which is in words and figures following: 

“To Lev. J. B. McLaughlin, authorized to celebrate marriages in the 

District of Columbia, Greeting: 

You arc hereby authorized to celebrate the rites of marriage be¬ 
tween John A. Brown, of Washington, D. C., and Rachel Anna 
Richardson, of Washington, D. C., and having done so, you are 
commanded to make return of the same to the Clerk’s Office of the 
Supreme Court of the said District within Ten days, under a penalty 
of fifty dollars for default therein. 

w itness mv hand and seal of said Court this 22nd dav of Novem 
ber, Anno Domini 1907. 

JOHN R. YOUNG, 

Clerk. 

By F. L. WILLIAMS, 

9li Assistant Clerk” 


No. 39339. 

Return. 

1. Rev. J. B. McLaughlin, who hare been duly authorized to cele¬ 
brate tin- right* of marriage in the District of Columbia, do herebv 
certify that, by authority of license of corresponding number here¬ 
with, I solemnized the marriage of John A. Brown and Rachel Anna 
Richardson named therein, on the 22nd day of November, 1907, at 
Washington, D. C., in said District. 

rev. j. b. McLaughlin. 

7—20-17a 
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Clerk s Office, Supreme Court of the District of Columbia. 


I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify that the foregoing License and Certificate 
of Marriage are truly copied from Originals of Record on file in said 
office. 

Witness mv hand and seal of said Court, the 22nd dav of March, 
1909. 

[seal. | JOHN R. YOUNG, . 

- Clerk 
Bv R. P. BELEW, 

A**i*t(int Clerk. 

District of Columbia, To irit: 

97 I, Harry M. Clabaugh, Chief Justice of the Supreme Court 
of the District of Columbia, do hereby certify that the fore¬ 
going attestation of John R. Young, Clerk of the said Court, is in due 
form. 

Witness my hand and seal, this 22 day of Mch. 1909. 

HARRY \1. CLABAUGH, [seal.] 

Chief J lattice, etc. 

And thereupon the plaintiff rested. 

The defendants thereupon offered one Howard II. Toomb, who 
testified in substance as follows: 

I reside at 1019 22nd Street, and have so resided for twenty-two 
years; was born there. I have known John A. Brown all mv life, 
as long as I can remember. The last time I saw Mr. Brown was the 
day on which he died, August 19th. 

1 was brought up with Mr. Brown; he was more like a father to 
me. I looked after his business interests when I was old enough, 
and as long as I could. Of course when I got to working there were 
some things 1 could not do, and I did not have time to do for him. 

I visited Mr. Brown about twice a week. I saw him on a- average 
of three or four times a week. lie lived at his home, 917 6th Street 
until sometime about the middle of August 1907 or the last as 
near as 1 can remember. He was a very old and feeble man. He 
told me when I called to see him in August 1907, that he had a 
stroke of paralysis in the bathroom. That occur-ence took place 
about a couple of months before the alleged ceremony of marriage. 
A few davs after he moved from 917 6th Street, I visited him at 

4s 

64 I. Street. I called there about once a week, and 

98 he usually came up to my house about once a week. The 
last time he was at my house he was so feeble that 1 took him 

home, and in taking him to the cars, he was paralyzed so that he 
just slipped along. He could not walk. He could not lift his feet, 
lie just went like this, shuffling (indicating). I lifted him on the 
car and lifted him off*. 11 is speech was getting worse all the time. 
The last time I was down to his home was about a month before the 
ceremony, and his speech was so bad he was not able to talk to me 
at all, and I told him to just sit still and be quiet. His mouth was 



MARY 8. REEVES ET AL. 


51 


thick-like, you know. He tried to spit it out like that (indicating). 
Prior to the ceremony I visited the house, and tried to get in on 
three different occasions, hut I was not permitted to see Mr. Brown. 
The witness identified a letter signed John A. Brown in Miss 
Richardson’s handwriting which was received by him in response 
to a letter sent by him and which was written by his sister. After 
I received the letter T went down on Friday morning, November 
22nd, 1907, and arrived there between half past ten and eleven 
o’clock. I went to the front door and rang the bell. Mrs. Kerns 
came to the door and I told her 1 had an engagement and wanted to 
see Mr. Brown. She told me that he was verv sick; that the doctor 
was there and I would have to wait a few minutes for her to see 
the doctor before I would be allowed to go up. She went up to 
see the doctor to learn whether I could see Mr. Brown. The doctor 
came down and told me that Mr. Brown was in a very critical con¬ 
dition, and that under no circumstances could I sec him. He re¬ 
peated that three times. I asked to .-ee Miss Richardson. She came 
down stairs as the doctor was leaving, and 1 asked her what was 
the matter with Mr. Brown. She says: “Howard, I have been 
working real late. 1 got in from work and I went 
99 up to Mr. Brown’s room and found him in bed. He was not 
dressed and hadn’t had any breakfast, and he didn’t know 
anything, and his side was ten times worse than what it had ever 
been. Right before that I asked Doctor Strickler what was the mat¬ 
ter with Mr. Brown, and he said he had stomach trouble. Miss 
Richardson told me to come down in a day or so and I might be 
able to see him then. So 1 left. There was no mention made to me 
of any marriage. I then walked up and got a car and came home. 
It was twelve o’clock when 1 arrived home. 1 saw Mr. Brown about 
two months from then at Sibley Hospital by permission of his 
counsel. 

Upon cross-examination the witness stated that he was employed 
by the proprietor of the Firm* Baking Company. 1 knew evervthing 
that went on with Mr. Brown since 1 was old enough to know how 
to attend to business-—covering the last ten years at least. I was not 
related to him either bv marriage or blood. I never lived at the 
same house with him. I commenced to attend to his business affairs 
about five years before his death. Mr. Brown, when he walked along 
the street, dragged himself, just shuffled his feet like that. He did 
not use a crutch, nor a cane. Mr. Brown had been graduallly sink¬ 
ing away. He could not attend to his duties about a month before 
the marriage. He went about, but he did very little walking; it 
took him so long to get around at all. He was just dragging him¬ 
self along, he was not walking. He had a stroke in the latter part 
of July or August. He never got over that stroke. He was just 
getting over it when he moved to the new house at 64 I. Street. He 
was not able to shake hands with me after that stroke. The right 
side of his body was affected. He could still go about, but that is 
when he started his shuffling. 

On the morning in question when 1 saw Miss Richardson 

at the house she told me that his (Mr. Brown’s) side was 
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troubling him. That it was ten times worse than it had ever been. 
She told me to come back in a day or two to see him. 

Mr. Brown was a man that weighed from one hundred and forty- 
five to one hundred and fifty five pounds. Up until the last year he 
was able to get around very well. He never used a crutch or cane. 
About a month before Mr. Brown died he was living at No. 64 Eye 
St., N. \Y. I was living at 1019 22nd St., N. W., about one half 
a block from the Pennsylvania Avenue car line. He came to mv 

• A 

house about a month before said marriage. He was unaccompanied 
bv anyone and did not use a crutch or cane, but was very much 
exhausted when he got there. He jlid not come in a carriage. I think 
he same on the street cars. 1 took him home on the street car. 

101 Doctor Harry M. Kai km an, a witness produced on be¬ 
half of defendants, testified in sul>stance as follows: 

I am a physician. (Graduate of Johns Hopkins University and 
have been engaged as physician in the District of Columbia since 
1901. I knew Mr. John A. Brown during his lifetime. 1 know 
Rachel Anna Richardson and Doctor M. B. Strickler. On Decem¬ 
ber 19th or 20th I was called up by Mr. Strasburger and in conse¬ 
quence of that telephone message I examined Mr. Brown at the 
Sibley Hospital. Before doing so I received a telephone message 
from Doctor Strickler. I had refused to examine the case at Siblev 
Hospital unless called in by the attending physician. I met Doctor 
Strickler at his request and by appointment at the Sibley Hospital 
the next morning. At that time 1 had a conversation with him 
with reference to the condition of Mr. Brown. Doctor Strickler 
gave me the history of the case. 

Doctor Strickler told me on that day that he had been called iu 
to see John A. Brown at eleven o’clock on the morning of November 
SJi id; that he found the patient suffering from a severe stroke of 
cerebral hemorrhage: that lie had made an examination of the patient 
and found him in a serious condition. He either said his entire 
right side was paralyzed or affected. He said there was a great deal 
of difficulty in breathing; that the pulse of the patient was rapid 
and high bounding; that he was alarmed at the case and that he 
was interrogated as to what the probable outcome of the case would 
be. He stated that he told Miss Richardson that this was a very se- 
rious condition and the patient might die at any moment; that he 
had been told by Miss Richardson that Mr. Brown was en- 

102 gaged to her and if he thought death was imminent, she 
would like to have the ceremony performed. He stated that 

he had participated in death-bed marriages before. 

I made an examination of the patient on the 20th day of De¬ 
cember. 1907, 1 think. From the examination I made of Mr. Brown, 
J think I am able to form an opinion as to his condition on Novem- 
l>er 22nd. The basis of my opinion would be upon a careful phy¬ 
sical examination of the patient as T found him on December 20th; 
1 found that which would indicate in my judgment, that in a man 
whose physical condition was such as T found him on Decemt>er 
20th, any stroke, no matter how slight, would be necessarily a very 
serious affair, one that would incapacitate him mentally. 1 noted 




MARY S. REEVES ET AL. 


53 


changes that come on through the progress of years and not days; 
changes that come on slowly and insidwmslv; and with the presence 
of such a condition of a man’s system, if he had a cerebral hemor¬ 
rhage at all, it must have been necessarily one that would incapacitate 
him and confuse his mind, and he a matter of very serious moment. 
On examination at the Sibley Hospital, the ’20th or the 21st of De- 
eember I found a very old man—I should judge easily seventy-five 
years of age. He was a man whose arteries were probably eighty- 
five. What I mean by that is that he had very hard, thickened 
arteries—arteries that you can find only in the most aged. His 
skin was dry, and was atrophied in places, such as you find in the 
aged. He was blind in his right eye. His right arm was contracted ; 
that is, he had definite contractures of the fingers of his right hand, 
showing an old paralysis; and there was just beginning slight move¬ 
ment of his right limb. He could vocate fairly clearly, but with some 
difficulty. His chest and lungs were such as you would expect to 
find in and old man. What I mean bv that, to l>e more 

103 definite, is that the air cells were probably enlarged. He was 
a little asthmatic. He had slight muscle changes in the 

heart. Mentally, 1 went over him and asked him a series of ques¬ 
tions about his past life; his name, age place of birth. He told me 
he was born in Ireland. 1 asked him when he came to America; 
and where he spent his boyhood days. I asked him questions rela¬ 
tive to his business affairs and just such questions as would lead you 
to believe whether a man was clear mentally and could answer ques¬ 
tions intelligently. 

Cerebral hemorrhage or apoplexy, is an extravasation of the blood, 
a pouring out of blood, rupture of a blood vessel within the brain. 
That pouring out of the blood forms a clot. First you have an 
upset in the blood pressure, alteration in the blood supply to the 
brain cells of the brain; and the resultant blood pressure from the 
clot pressing on the vital centers and cells upsets the general work¬ 
ing of the human system and the organs. The symptom most com¬ 
monly found is sudden unconsciousness. That is present in most 
eases—in a larger percentage of cases. If unconsciousness does not 
appear as the initial sign—that is, if the patient is not felled as wdth 
an ax. so to speak—there is confusion of mind. The patient with 
this confusion of mind, usually becomes unconscious. There are 
changes in respiration, changes in the pulse rate, and usually mani¬ 
festations of paralysis in various parts of the body, deluding upon 
what part of the brain is affected by the ruptured vessel. I have an 
opinion as to whether or not confusion of mind, at least, always ac¬ 
companies a stroke of cerebral hemorrhage. T have never seen a 
case of cerebral hemorrhage where there was not either unconscious¬ 
ness or confusion of mind. Cerebral hemorrhage is a very, 

104 very serious affair*. Any manifestation that affects the brain 
processes is a very serious thing; and for that reason you 

could not have a bursting blood vessel, or you could not have a 
plugged blood vessel—you could not have a hemorrhage of the 
brain without having an upset of the functions of the brain, and 
resultant confusion. How long that confusion will last, of course, 
is relatively dej>endent upon the resistance of the patient. You 
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would ex|>eet a young man, who 1 .• 1 strong vitality, to be less con¬ 
fused than an old man. whose resistance was low. 

Finding a man whose general organs were so degenerated from 
senility, one might say that, as I repeated before, any stroke would 
be a serious one, and would certainly impair his mentality. 

Assuming that this man prior to November 22, had received a 
stroke of apoplexy, and had received another stroke on that day at 
about six or seven o’clock in the morning, and he was such a man 
as Mr. Brow’n was, 1 should say, within certain reasons and bounds, 
that the probable result of a recurring stroke on the same day in 
a man of his age and his physical condition, would be fatal. I do 
not see how a man in his condition could withstand more than one 
stroke within a period of twenty-four hours. I am basing my 
opinion upon my relative estimate of the man’s resistance from his 
physical condition. 

The Cocrt: Is it possible, Doctor, in a case of apoplexy, from 
the condition you find an individual in, to tell how long that condi¬ 
tion existed? 

The Witness: What condition do you refer to? 

105 The Cocrt: The condition you find him in. For instance, 
if you find a man unconscious from apoplexy today, is there 

any way that you can tell how long he has been in that condition, 
without asking somebody? 

The Witness: Within certain bounds. 

The Court: It depends on the severity of the stroke, does it not? 

The Witness: It depends on the severity of the stroke and the 
resistance of the patient, and of course, also, the location of the 
stroke—that is, the location of the bleeding vessel; the location of 
the clot, in other words. 

By Mr. Schwartz: 

Q. Doctor, how r can it be ascertained that a man understands 
what is being done about him w ho is suffering from cerebral hemor¬ 
rhage? A. Why, it would he necessary to go over the man very 
carefully, first, testing his memory, not upon one point, but upon 
many points, to see if his association of ideas was accurate. An 
illustration of that sort would be this: Hand him a box of matches 
and let him strike a match; see, as the match burns out, whether, 
through his past association of ideas with a match, he would 

106 throw it away, or whether he w T ould let it burn him. There 
are lots of similar tests. Then try to get his mentality ; that 

is, the strength of his mind upon several points. See if his mind 
is centered upon just one particular point, or whether he is clear 
upon many |n>ints. See if his recollections of past events are clear. 
See if his recollections of things that have just happened, or things 
that might happen, are clear. For instance, (to take a ca<e in 
point, that of marriage), ask him, if he were going to get married, 
what would be his duties as a married man, etc., and so on ; see if 
he has a clear and concise idea of the things that you are trying 
to ascertain, and see if he has that mental capacity and that strength 
of mind wdiieh will enable him to decide. 
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107 On Cross-examination Dr. Kaufman testified as follows: 

1 have practiced medicine since 1901, one year in Philadelphia 
where I was associated with an Aged Home. 

I had several cases of cerebral hemorrhage in old age at that home. 
In my individual practice here I had two cases before the Brown 
case and one since of aged persons suffering from stroke of cerebral 
hemorrhage. Those in the Hospital in Philadelphia were of per¬ 
sons over seventy years of age. One of these two cases in Wash¬ 
ington was forty odd years and the other sixty odd years. I have 
been speaking of cases under my individual care, but have seen as 
many as any doctor who has had the Hospital experience that I have 
had and also through his various attendance at Hospitals whether 
they have come individually under my own practice or not. In 
cerebral hemorrhage you have the rupture, the pouring out of the 
blood, and then it clots and presses on the brain. You first get 
alteration in blood pressure; and then the clot forms after the blood 
is extravasated. • 

The brain is made up of white matter and gray matter, the gray 
matter interprets the various sensations that come from the periphery 
of the body, from the various organs, and, after they are interpre- 
tated they are sent back to the various organs, and those organs, or 
those parts, those members of the body act accordingly. 

There are certain motor areas of the brain and they are connected 
by fibers that run from one portion of the areas to the higher psychi¬ 
cal centers. The higher psychical centers and motor areas are sepa¬ 
rated only in location and they are connected by what we call the 
nerve filaments. 

There might be a blood clot and pressure on any portion of the 
brain. 

Q. The higher psychical centers are the portion of the brain with 
which we think? A. And the motor areas of the brain control the 
movement of the different parts of the body. 

It is possible to have a pressure upon the motor areas and not 
upon the higher psychical centers, but even though there were not 
a pressure, there would be an alteration in blood supply, and 

108 you would have a resultant in the other areas of the brain 
due to the loss of blood, or due to the change in the blood 

supply, which would mean a mental change, mental confusion. 

Q. Let us suppose that there was either one or the other—either 
the breaking down of the blood-vessel, to the point where there was 
liable to be a rupture, or there was an increase in the blood pressure 
to the point where there was liable to be a rupture in one of the 
blood vessels connected with the higher psychical center or area— 
how would that affect the man s mentality, if at all, provided the 
rupture did uot occur? A. That is a rather difficult question to 
answer. I think the only thing 1 could say in answer to that would 
be that probably there are a great many vertigos, and a great many 
dizzy attacks, that might be the result of just such a condition as you 
have described. Of course a question of that kind is very theoretical. 

Q. If a man had this increased blood pressure in his higher 
psychical center or area, or had a corresponding weakening of the 
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walls to the point where they were liable to break, but no actual 
rupture occurred, and no vertigo occurred, what effect would that 
have upon that man’s appreciation of his surroundings. A. Do 
you mean higher blood pressure just to that one psychical area? 

Q. To all of them, if you please. A. To the entire brain? 

Q. Yes. A. 1 do not know that I could answer that question. 
There is a motor area for each hemisphere of the brain— 
109 the right hemisphere and left hemisphere. The hemisphere 
on the left side would control the members on the right side 
of the body. There are sub-divisions of that motor area, there is a 
part that controls the arm, the leg, the shoulder, the elbow, the 
muscles of the tongue and throat are controlled through the cere- 
bro-spinal nerves, which also have higher connections with the brain 


centers. 

Q. Doctor, if you found a man who was paralyzed in his right 
arm and was partially paralyzed in his throat so that he could swal¬ 
low with some difficulty and could talk with some difficulty, who 
could move his right leg, but not as well as he could 'he left, there 
was no apparent affection of the left side, and who could answer 
in a rational manner rational questions, tell us whether or not that 
man was suffering from apoplexy, in your opinion? A. If the 
patient were taken suddenly with those symptoms which you 
enumerate without a loss of consciousness or confusion of mind, I 
should very much hesitate to say that he had a sudden cerebral 
hemorrhage. There are other conditions. There might he a sud¬ 


den growth, or there might be an infectious disease, meningitis; 
there might be a condition which might bring about those symptoms 
which you state. I could hardly imagine, however, just such symp¬ 
toms as you bring out there without mental confusion or uncon¬ 
sciousness, unless it be an apoplexy or an extravasation of blood into 
the brain. 

Q. Doctor, could not a man have a rupture of a blood-vessel over 
that subdivision of the motor area which controls say, his right arm, 
and have a resultant blood pressure on that area, and that area alone, 
without affecting his state of mind so as to produce confusion or so 
as to produce unconsciousness? A. No. 

110 Q. He could not? A. No; not just on the motor area 
alone, without having confusion of mind and without having 
interference with his voice. 

(J. Well, say there would be a partial interference with his voice 
and his swallowing? A. The hemorrhage such as you locate would 
not give such a lesion; it would not give such conditions as you speak 
of. It is very easy to have an injury to the brain and have a blood 
clot over the motor area and have the unconsciousness coming on 
gradually, and certain loss of functions of certain groups of muscles. 
There you could localize the lesion as being over the motor area. 

Q. In the case you speak of, would the man’s ability to appre¬ 
ciate his surroundings be affected at first? A. Those eases are al¬ 
ways dull and apathetic; their mentality is always low. even in a 
child who would sustain an injury which would give him a blood 
clot over the motor area. Even in such cases the apathy is one of 
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the first signs that draws our attention to the fact that there is 
something wrong with the child. 

Q. A man may he dull and still comprehend his surroundings, 
may he not? A. He may, yes; but we are talking about mental 
dullness. 

Q. That is what 1 am talking about. A man may be dull and 
droopy and still appreciate his surroundings, may he not? A. He 
may appreciate his surroundings; yes. 

Ill Q. And he may be suffering from a cerebral hemorrhage 
under the conditions you have just been speaking of? A. 
1 am not speaking of cerebral hemorrhage; I am speaking of the 
resultant blood clot over the motor area. If he is in the active stage 
of hemorrhage, he is confused. Embolism is a plugging of a blood 
vessel. An einbolous is a foreign body within a blood vessel. 
It finally circulates until it reaches a blood vessel or a capil¬ 
lary of its own caiiber, and there it rests and plugs the vessel. 
You then get alteration in the blood supply to the part of the body 
which it nourishes. Then you get degenerative changes. You can 
have an embolism in the blood vessels of the brain. The symptoms 
then are very close to those of apoplexy. There is one distinguishing 
symptom however, and that is you usually get preliminary twitch- 
ings of the muscles involved. An embolism can produce a paralysis 
or partial paralysis but not without producing unconsciousness or 
confusion of ideas. 

Q. Doctor in paralysis how long after the lesion itself will this 
confusion of ideas continue. A. That depends entirely upon the 
resistance of the patient. With a person of higher resistance whose 
blood vessels were not so degenerate, and whose resistance is there¬ 
fore higher we would expect this confusion of mind to clear up much 
quicker than we would in an older person. 1 am trying to tell you 
that is a relative thing. 

Q. Take a man of eighty how long did you expect his confusion 
of ideas continue. A. I should say it would last for some time, it 
would take a number o days until that man was comfortable, until 
his blood * pressure had been compensated, and his various organs 
and causes that had brought on this cerebral hemorrhage were com¬ 
pensated for by rest r drugs and such means. 

Q. Suppose this same man eighty years old had suffered several 
strokes of apoplexy, the last one severe enough to render him un¬ 
conscious and absolutely helpless, how long would you say it would 
take him to regain his proper appreciation of his sur^ound- 
11 1 ings? A. Well I should say that is a very difficult question 
to answer. It would be a matter of days. 

Q. How many days? A. Don’t you see that you are asking me 
something that is definitely hard to answer. 

Q. Doctor, you are an expert, I am not. A. No I have not quali¬ 
fied as an expert. That is for you to judge. 

Q. ran you not answer the question with any degree of certainty. 
A. It would be a relative thing entirely. If the man could be moved 
into good surroundings, and get proper attention, and the hemor¬ 
rhage would cease, it might clear up in ten days; it might clear up 

8—2047a 




58 


Rachael a. Richardson, etc., vs. 


in two weeks. I hardly think his mind would be clear in much 
less than a couple of weeks, although that is just an individual 
opinion, and would be based entirely upon the individual case. 

“(J. Take the case of a man about eighty years of age, who has 
had a prior existing paralysis of the right side and who has a cerebral 
hemorrhage which accentuates that paralysis, but does not entirely 
destroy the use of the right leg, assuming the right side to be af¬ 
fected. and that gives us a watery condition of the right eye and 
partially affects the muscles of swallowing and speech and does not 
produce unconsciousness; could you tell us where, in your opinion 
that hemorrhage is located?” A. Before answering that question 
I would say that a condition as described, such a hemorrhage, that 
might cause the things enumerated, might produce the lesions 
enumerated, certainly would show other manifestations whereby 
you could localize vour lesion probably a little more definitely. I 
mean by that the question is vague. 

(J You say, Doctor that you could not have the conditions as 
set forth in the preceding question without having other 

113 manifestations? A. You would very likely have other mani¬ 
festations. 

Q. Would you necessarily have other manifestations? A. That 
depends on the patient in whom they occur. 

Q. We are assuming the ea*e of a man of eighty years of age. A. 
To answer the question conditionally, I would sav hemorrhage 
would most likelv be located in the internal capsule. 

Q. W ill you tell us where that is. A. That is where the fibers 
come together before they ramify and go out to the cortex of the 
brain, and is located at the base of the skull in the medial portion 
of the brain between the two hemispheres. I am familiar with the 
work of Professor H. Oppenheim of the University of Berlin known 
as the “Diseases of the nervous system.” It is a recognized authority 
in the medical profession. 

Q. Can you have an apoplectic attack without unconsciousness? 
A. That depends upon the patient. What degree of unconsciousness 
do vou mean? 

Q. Any degree. A. We always have some-degree of unconscious¬ 
ness. 

Q. Dr. Oppenheim, at page 541 of his work, speaking about this 
subject says: “Finally, the afxjplectic symptom may come on with 
intact sensorium and without an apoplectic attack.” Do you agree 
to that? 

Mr. Schwartz: Before you answer that T would prefer to have 
the witness read the entire context. 

114 The Witness: That is what I was going to suggest. 

(The witness examined and apparently uead to himself 

from the work referred to.) 

The Witness: However, he says in conclusion, “These differences 
greatly depend upon the extent of the hemorrhage, the rapidity with 
which it comes on and its location.” I say it depends on the extent 
of the hemorrhage and the location and entirely on the person in 
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whom the hemorrhage occurs. Tt would to my mind be an exceed¬ 
ingly rare occurrence. 

In these cases everything depends on the degree and nature of 
the cerebral hemorrhage and the location thereof, and the relative 
resistance of the patient as well as the previous history. Anyone 
of these conditions may modify the result that you find. 

Q. Doctor do I understand you to mean from your examination 
yesterday that you can look at a man in bed helpless, with his 
power of speech partly affected, and tell what his condition was four 
* weeks prior without knowing anything about the intervening con¬ 
dition. A. I should say that having gone over a man carefully on 
a certain day and examined him carefully, you could say within cer¬ 
tain bounds say that if four weeks previous a certain thing had 
happened to him, a certain disease process had taken place, you 
could say within reasonable bounds that you would expect that pro¬ 
cess to be of certain seriousness or mildness. 

Q. V. as it i>ossible for you to examine this man that you did ex¬ 
amine on the 21st- day of December and give an opinion as to what 
his condition of mind was on the 22nd day of November 
115 without taking into consideration one or two intervening 
attacks of cerebral hemorrhage. A. You could within cer¬ 
tain liounds know that if this man had a stroke of aj>oplexy there 
would a certain result happen to his mentality. 

Q, Without consideration as to the severity of the attack? A. In 
proportion to the severity—well, a man whose resistance is low, such 
as this man’s was, you would expect a decided amount of change in 
his mentalitv. 

V 

Q. Could a man with low resistance stand three attacks of cerebral 
hemorrhage within the space of three weeks? A. You could hardly 
expect so. 

Q. If a man of his age did withstand three such attacks, he had 
considerable resistance, did he not? A. But he did not have three 
strokes. 

Q. But assuming that he had three separate and distinct cerebral 
hemorrhages within three weeks and did withstand them, he would 
be a man of considerable resistance, would he not? A. But he 
did not have tnree strokes. 

Q. You are not answering mv question. I am assuming that he 
did have three cerebral hemorrhages within that space of time. A 
Then naturallv we would have to assume that he had the amount 
of resistance necessary to withstand them. 

Q. That would indicate he had considerable resistance, would it 
not? A. T could hardly imagine a man of his degeneration pos¬ 
sibly having three strokes and withstanding them. 

11(> Q. You could not? A.. I could not, no, absolutely not. 

Q. Can you tell us of vour own knowledge how long this 
man lived after you examined him? A. I think he died in August. 

Q. You made an examination of this man on the 20th of Decem¬ 
ber and you were told the>/ he had received a stroke of apoplexy (re¬ 
ferring to page 177 of the record) prior to November 22nd, and 
had received another stroke on November 22nd, about six or seven 
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o’clock in the morning, and he was such a man as Mr. Brown w r as, 
that he had the appearance and condition of his arteries that you 
found on December 20th. Now, what impairment, in your opinion, 
existed on the 22nd? A. TTe would have decided confusion of 
mind or a degree of unconsciousness, and with his cerebral hem¬ 
orrhage he would have certain manifestations of paralysis. He 
would have an involv-ment possibly of the vocal ch ord and tongue, 
changes in his respiration and pulse rate; and of course the changes 
in the pulse rate and respiration vary in degree; and possibly he 
might have had some incontinence of urine, feces, and such symp¬ 
toms as occur. 

Tie might be able to talk with difficulty. Of course that depends 
upon the location of the hemorrhage. 

Q. And what effect, in your opinion, would the fact have that this 
hemorrhage was one located in the inner capsule—this hemorrhage 
on the morning of the 22nd of November? A. I would say 
117 that you would expect him to have practically the symptoms 
that I have enumerated, however, depending upon the de¬ 
gree of the hemorrhage and existence of the hemorrhage, you might 
have some symptoms absent. By that, I mean you would not have 
the confusion of mind or impairment of mind, perhaps, but you 
might have some peculiarities or alterations in the pulse or the 
respiration or you might have alteration in the muscles involved. 

Q. Suppose this hemorrhage which took place on the morning 
of the 22nd of November was one that was located in the inner 
capsule, and it was not a serious one in its nature; that is, it did 
not involve a large part of the body; what effect would that have 
upon your opinion as to his mental condition? A. T would say in 
his case that any hemorrhage* would cause a marked amount of men¬ 
tal confusion or a degree of unconsciousness; that is, specifically in 
his case. 

Q. And that opinion of yours would not be altered or changed 
by the fact that there were one or tw T o intervening cerebral hem¬ 
orrhages. A. I would say this, in defense of mv opinion: That in 
order to judge a man’s mental capacity or the mental impairment 
that might result from a cerebral hemorrhage, you have to see the 
individual case. Any amount of theorizing might be done about a 
group of cases, but every physician will form his opinion from the 
individual case, and here is a man of advanced years and degenera¬ 
tion, showing a marked degeneration, and it would be impossible 
for him to have any hemorrhage that would not give a decided 
amount of mental impairment; and it is easy enough for men who 
have not seen the case to have theories upon hypothetical questions, 
but having gone over the man carefully, T am defending myself 
from any differences of opinion that might arise from those stand¬ 
points. 

Mr. Salomon : I move that that answer of the witness he striken 
out. 

The Court: The motion is overruled. 

Mr. Salomon: We will a^k an exception. 
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118 Rachel Anna Brow::, called by the defendants, being 
first duly sworn, is examined 

By Mr. Schwartz: 

Q. What is your full name? A. Rachel Anna Brown. 

Q. What was your name before the alleged marriage in this case? 
A. Rachel Anita Richardson. 

Q. Is this your signature (handing witness a book which was 
examined by the witness). A. (After examinattion.) It is. 

Q. Do von know what this is that I show you? A. Yes, sir. 

By Mr. Schwartz: 

Q. What is it that you have signed? A. It is my signature that 
I gave in the Clerk’s office. 

Q What clerk’s office? A. When I procured the license. 

(J. What license? A. The license for the marriage, for my mar¬ 
riage to Mr. Brown. 

Q. When did you sign that paper? A. On the morning of the 
22ad of .November. 

110 Q. The day Mr. Brown received the stroke of apoplexy, 
is that correct? A. The morning he was taken sick. 

Q. You swore to the statement, did you not, madam? A. After 
I answered the questions. 

Q. Answer my question yes or no. Did you swear to this state¬ 
ment? A. After I answered the questions. 

Q. I wish you to sav yes or no, as to whether you swore to this 
statement? A. I did. 

(}. Madam, vou were born in the vear 1854, were you not? A. 
1858. 

Q. What month in 1858 were you horn? A. September 20th. 

Q. At the time you made this statement, or prior to the time you 
made this statement, had you ever been married before? 

Mr. Salomon: I object. 

TheCorRT: On what ground? 

Mr. Salomon: On the ground that it has no materiality. If he 
is trying to prove the marriage, that is not the way to prove it. In 
the first place she is not competent to testify to it, if he has any 
other evidence on the subject. 

The Court: Why not? 

Mr. Salomon: The law 7 says so. 

The Court: What law 7 ? 

Mr. Salomon : T have not a case here at this moment. 

The Court: The objection is overruled. 

120 Mr. Salomon: We ask your Honor to note an exception. 
(The question was repeated as follows:) 

“Q. At the time you made this statement or prior to the time that 
you made this statement, had you ever been married before?” A. 

8 When? A. In 1873. 

Q. With whom? A. With a first cousin. 

Q. What was his name? A. Richard R. B. Goodman. 
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Q. Is this the man in the seat here (indicating)? A. I could 
not tell. 

By Mr. Moon : 

Q. Madam, look at this man and state whether he is the man? 
A. I see no resemblance to the man. It has been over thirty-fiVe 
years ago since I saw that cousin, when I was a girl in Virginia. 

Cross-examination. 

By Mr. Salomon: 

Q. Were you ever divorced from this man you married in 1873? 

Mr. Schwartz: I object. 

The Court: I will hear you. 

Mr. Salomon: I submit that she is just as competent to testify to 
the divorce as she is to the marriage. 

The Court: You cannot prove a judicial record by asking some¬ 
body about it. 

121 Mr. Salomon: You cannot prove the existence of a judi¬ 
cal record; but you can prove a question of fact. 

The Court: That is a question of law and not a question of fact. 
The objection is sustained. 

Mr. S alomon : We reserve an exception. 

By Mr. Salomon : 

Q. Was there an application made for a divorce? A. Yes. 

Q. Where? A. In Virginia. 

Mr. Schwartz : I object to that. If they have the record let them 
produce it. 

The Court: The objection is overruled. 

By Mr. Salomon : 

Q. Where? A. In Virginia. 

Q. In what county? A. In Matthews County. 

(J. Can you tell us in what year that was? A. In 1878, over five 
years after the marriage. 

Q. By whom was that action brought, if you know? A. By my 
father. 

Q. In whose* name? A. In the name of 8. Elliott Richardson, 
or S. E. Richardson. 

Q. Look at this paper and read it over carefully (exhibiting a 
paper to the witness). 

122 Q. Are you the Rachel A. Goodman mentioned in this 
paper? A. I am. 

Q. Is R. Bruner Goodman, mentioned in this paper, the man to 
whom you were married in 1873? A. Yas sir. 

Q. When did you last see the man you married, prior to this 
date? A. A little over a month after the marriage, in February. 

Q. Of what year? A. Of 1873. I was married in January, and 
I saw him last in February, when he placed me on board the steamer. 
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Richard R. B. Goodman, a wi'.ness of lawful age, called by and on 
behalf of the defendant, having been first duly sworn, testified as 
follows: 

By Mr. Schwartz : 

Q. Mr. Goodman, do you recognize the lady who was on 

123 the stand? (Referring to the plaintiff.) A. Ido. 

Q. Who is she? 

Mr. Salomon: I object. 

A. Rachel Anna Goodman. 

By Mr. Schwartz: 

Q. Is that the woman you married? A. I did. 

Mr. Salomon : I object. I make the same objection I made to 
the testimony of Mrs. Brown. 

The Court: The objection is overruled. 

Mr. Salomon : We reserve an exception. 

(No cross-examination.) 

124 Mrs. Eva Krey testified, in substance, as follows: 

I reside at 917 Sixth Street, Northwest, this city. I knew 
Mr. John A. Brown during the nine years and seven months that he 
remained at my house. He moved therefrom on 5th day of Sep¬ 
tember, 1907. At the time he left my house he was very feeble. 
He was partially paralyzed on the right side, and I couldn’t under¬ 
stand his talk, because I am a little hard of hearing; his speech was 
so bad. He dragged one side, and dragged one arm. When he 
walked down the street you would think he was drunk, as he stag¬ 
gered. He seemed to be quite an old man. On one occasion I 
found him in the bath tub, just two weeks before he left my house. 
I opened the door, and I saw him lying in the bath tub on his 
back. I immediately closed the door and called for the colored 
woman next door to me, and she came in and helped him out. In 
the bath tub he seemed to be helpless. He must have been paralyzed. 
He couldn’t get out of the tub. Tbe colored woman took him up 
stairs and put him in bed. After that 1 asked him to leave my 
house. His condition just before he left my house was very bad. 

Upon cross-examination the witness stated as follows: 

The colored woman that lives next door to me took him upstairs. 
Nobody helped her. 1 was downstairs at the time. My husband 
took his meals up to him. I think he remained in bed for about 
three days at that time. He did not use a crutch when he walked. 
After he recovered from that attack he went out to his meals twice 
a day. 

125 Mary A. Brown, a witness produced by defendants, testi¬ 
fied in substance as follows: 

I live at 919 Sixth Street, Northwest, this city, next door to Mrs. 
Krey. I remember when Mr. Brown fell in the bath-tub, as testified 
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by Mrs. Kiev. When 1 went into the room where he wo.s he was lying 
there, and I tried to pull him up. I asked him if lie could help 
himself, and he couldn’t do a thing, and he couldn’t say anything 
but Eh— Eh— Eh— that is the way he went on. Well, I tried 
to pull him up and I couldn’t get him up. He couldn’t help 
me any. Then I took hold of one of his legs and put it up on the 
bath tub, and then 1 got down under it and pulled it up in that 
way (indicating), and pulled him up and put one of his arms 
around my neck, and tlie other one around here (indicating), and 
carried him up. I caught him right up under the arms just like 
that (indicating) and carried him upstairs in that way. I took 
him upstairs and sat him on the side of the bed. Then he wanted 
his pants out of the closet. I didn’t understand what he was talk¬ 
ing about, I hurt my side helping him. 

Dr. John H. Diggs testified, in substance, as follows: 

I reside at 805 First Street, Northwest, this city. I am a prac¬ 
tising physician. I know John A. Brown. I had known him for 
about three years. I think I first met him in the fall of 1904. I 
knew him in 1907. 

126 During that year he had the appearance of an old and 
feeble man. He had the results of an old paralysis in the 

right side, and was dragging the right leg in walking. The right 
arm hung loosely by his side, and he had a dropping of the right 
lid. He had some difficulty in speech. I treated him on one occa¬ 
sion, in tho fall of 1907. 

Upon cross-examination the witness stated as follows: 

1 saw him nearly every day for about three years. I should say 
he was about live feet, seven. He would weigh about 160 pounds. 

When I first met him he had some obstruction in his walk, some 

peculiarity of gait, and a dragging of the right foot a little. He 
had not the use of his right arm either. I saw him about two days 
before this last attack at 61 1 street, N. W. I had seen him on the 
street just a few days before. lie did not use a crutch or cane. 

When I last saw him he did not talk like other people. At that 

time he had some obstruction in his speech, some trouble with his 
tongue, so that he could not articulate. It took him a long time 
to get out the proper word. He could not articulate, and I could 
not understand what he did say. I could understand when he did 
get out the word, but it took him a long while. 

127 Mrs. Janet W. Bowman, a witness produced on behalf of 
the defendants, testified in substance as follows: 

I reside at 61 I Street, Northwest. I know Mrs. Kate O. Kern. 
I knew John A. Brown during his lifetime. He took his meals 
at my house. He did so for about ten or twelve years. He w r as 
there the day before he was taken sick. That was the 21st day of 
November, 1907. During 1907 he was a very feeble old man, and 
almost helpless. He had to be fed at the table. He never could 
prepare his own food, and for about a year my colored girl had to 
cut everything that he ate. He ate with his fingers, lie dragged 



MARY 8. REEVES ET AL. 


55 


one foot, the right foot, very much on the pavement, when he 
walked. I could hardly understand him when he attempted to 
speak. The last time I saw him was when he was being carried 
out of his house on a stretcher to the ambulance, the day after he 
was taken sick. On the 22nd of November I saw Mrs. Kern. She 
told me Mr. Brown was sick. I asked her if he was very ill. She 
said, “Yes, he is quite bad.’’ I asked her the nature of his illness, 
and she stated, “Well, he had a paralytic stroke this morning. She 
said in that connection, “He is quite bad.” She stated to me, “Why 
didn’t you know he was married?'’ I said, “Married, why no.” 
She again said, “Yes, he was married.” I said, “This morning?” 
She said, “Yes.” I said, “Married and paralyzed.” She said, “Yes.” 

I asked her whom he had married. She stated, “Miss Rachael 
128 Richardson.” I said, “Well, that certainly is a surprise.” 

In reply, she said, “Yes, we were all surprised.” She then 
made this statement: “When he did not come down this morning 
to his breakfast I went upstairs to see what was the trouble, and 
when I rapped at the door, I heard a kind of a sound from the 
room that made me open the door, and when I opened the door I 
found him in a very bad condition, and then I went right down 
to Miss Richardson’s room and called her, and she had come home 
at six o'clock from the office, and had gone to bed, and I called her 
and told her Mr. Brown was in a bad way, and she got up 
and put on her kimona and her slippers and ran up to the room. 
And when she went into the room she said: “Now, here, I am not 
going to come in here night and day and take care of you with¬ 
out you are going to marry me.” 


Evelyn A. Rider testified, in substance, as follows: 

I am a student of medicine; I was detailed as his special nurse 
on November 23rd at Sibley Hospital. I was in daily attendance 
upon him from November 23rd to February 27th, 1908. On No¬ 
vember 23rd when I went into the room I found there an old man 
who was totally unconscious. He was unable to speak. He did not 
make any response either by the expression of his face or by motion 
speech. The first evidence l had oj hi^ being conscious at 


or 


all was on the morning of November 27th, about six o’clock. 


129 Dr. George H. Magee, testified in substance as follows: 

1 am a practising physician. In November, 1907, I was 
resident physician at Sibley Hospital. I knew John A. Brown. I 
first saw him on the evening of November 23rd, 1907, at the Hospital. 
I found him lying in bed unconscious and unable to move. That 
condition remained for several days. 1 noticed a change in his con¬ 
dition about six or seven days after he entered the hospital. He 
regained consciousness. 

The defendants thereupon offered in evidence the original record 
of application made by Rachael A. Richardson for license to marry 
John A. Brown, dated November 22, 1907, the same being as fol¬ 
lows : 
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M 


District of Columbia, sx : 

I, R. A. Richardson, applicant for the issuance of a marriage 
license to the persons named herein, do solemnly (affirm) that the 
answers to the following interrogatories are true to the best of my 
knowledge and belief, so help me God: 

Names—John A. Brown—Rachael Anna Richardson. 

Age—62 years—38 years. 

Color—White—white. 

Relationship—None—none. 

Former marriages—None—none. 

(Signed) RACIIAEL ANNA RICHARDSON. 


Subscribed and sworn to before me this 22nd day of November, 
1907. 


JOHN R. YOUNG, Clerk. 

Bv F. L. WILLIAMS, 

* # * 

Assistant Clerk. 


130 Thereupon the defendants offered in evidence the deposi¬ 
tion de bene esse of John A. Brown, taken in Equity cause 
No. 27,259, entitled John A. Brown vs. Rachael Anna Richardson, 
otherwise called Rachael Anna Brown, dated December 23, 1907. 

(Said deposition was objected to by the plaintiff and after the 
close of all the testimony upon motion of Mr. Salomon, was stricken 
out by order of the Court.) 

The deposition is as follows: 

Met, pursuant to notice, at the Sibley Hospital, to take the de¬ 
position de bene esse of the complainant in the above entitled cause 

Present: On behalf of the complainant, Benjamin F. Schwartz 
and Milton Strasburger, Esqrs.; on behalf of the defendant, Tracy 
L. Jeffords, Esq.; Drs. M. B. Strickler and H. M. Kauffman; the 
defendant in proper person, and the Notary Public. 

John A. Brown, being first duly sworn was examined and testi- 
lied as follows: 

Direct examination. 

By Mr. Schwartz: 

0. Y our name is John A. Brown? A. I am. 

Q. Your name is John A. Brown? A. Yes. 

Q. And your residence before you were brought to the hospital at 
64 I street is that correct? A. It is. 

Q. Do you know Mrs. Richardson, Anne Rachael Richardson? 

The Defendant: That is not my name. 

Mr. Schwartz: Madam, you wiil be put from the room if you 
open your mouth again; you will be put from this room; now just 
remember this; you have an attorney here. Doctor, don’t you think 
Mrs. Brown better have a seat? 
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131 Mr. Jeffords: Mrs. Brown is all right. 

Mr. Schwartz: No, she is not all right. 

Mr. Strasbijrger : There is no use exciting the patient. 

Mr. Schwartz: It is exciting the patient. He gets terribly ex¬ 
cited when she is here. 

Or. Strickler: She must not say anything; she must be quiet. 
By Mr. Schwartz: 

Q. How long have you known Anne R. Richardson? A. Since 
she has been working in the Printing Office. 

Q. Since she has been working in the Printing Office? A. Yes. 
She has been my table mate. 

Q. You mean she took meals at the same hoarding house? A. 
At the same boardinghouse, and at the same table. 

Q. Hid you ever promise to marry Anne R. Richardson? A. 
No; not at any time. The question of marriage was never dis¬ 
cussed. 

Q. Do you know r J. B. McLaughlin? A. No, I have no personal 
knowledge of him. 

(L Hid you ever see him? Just only answer yes or no. A. Yes. 
Q. You have seen him? A. No. 

Q. I asked you if you ever saw 7 him. A. You told me to answer 
ves or no. 

Q. I will ask you again did you ever see J. B. McLaughlin, a 
Methodist preacher? A. T never saw 7 him. 

Q. You know Hr. Strickler, don’t you? A. I saw 7 him occa¬ 
sionally I think, at my boarding house. 

Q. Who, Hr. Strickler? A. T met him occasionally at my board- 
house. 

132 Q. This gentleman? (Indicating Hr. Strickler) Hoctor 
stand up and come close to the patient. 

(At this point Hr. Strickler advanced close to the witness.) 

A. I don’t know him as Hr. Strickler, only in the past few years. 
Q. Had you ever seen him before you met him at the hospital? 
A. I saw him at his office. 

Q. Hid you ever get a marriage license to marry anyone? A. 
No; not to my knowledge. 

Q. Hid you ever instruct anyone to get a marriage license for you 
to marry anyone? A. No; not to my knowledge. 

Q. Hid you ever ask Miss Richardson to get a marriage license to 
marry anyone? A. No; I asked her to get a marriage license to 
marry no one. 

Q. You asked her to get a marriage license to marry no one, is 
that your answer? A. That is my answer. 

(J. Hid you ever instruct her to get a marriage license to marry 
you? A. No. 

Q. Ho you know 7 that she has done so? A. I do not, except as 
reported. 

Q. T do not, except as reported, is that your answer? A. Yes. 

Q. Ho you rememlver being brought to this hospital? A. No. 

Q. Hid you ever give Anne R. Richardson a ring? A. No. 
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133 Q. Did you ever buy her one? A. No. 

Q. Did you ever give her any money to buy a ring? A. 
No. 

Q. Did you ever have any marital relations with her? A. No. 

Q. Or sexual intercourse? A. No. 

Q. Do you want this woman to be your wife? A. No; no. 

Q. Do you know that she claims to l>e your wife? A. Only by 
common talk. 

Q. Around the hospital, since you have been here, do you mean? 
A. Since I have been here, I mean. 

Q. Do you romeml)er a marriage ceremony which took place be¬ 
tween vourself and Anne R. Richardson at 64 I Street on the 22nd 

«. 

of November? A. No. (The witness shaking his head.) 

Q. Did you ever instruct anvone to perform such a ceremony? 
A. T did not. 

Q. Do you remember on that day being asked by anyone if you 
desired to marry Anne R. Richardson? A. I do not. 

Q. Do you remember anything which took place on the 22nd of 
November? A. No. 

Q. Now, Mr. Brown, such a ceremony was performed on that date, 
a marriage ceremony, making Anne Richardson your wife. Now, 
if that is so, do you want that to stand? A. No. 

134 Q. Do you ask the Court now, and have you previously 
asked the Court, through your attornej's to set that marriage 

ceremony aside? A. I have. 

Q. What was this woman’s motive in bringing this condition of 
affairs about, do vou know? 

Mr. Jeffords: That is objected to, of course, calling for an opin¬ 
ion. He can’t tell the motive of other people.” 

Mr. Salomon : That question is objected to. 

Tho Court: Tho objection is sustained. 

Q. Is that Anne Richardson standing there (Indicating). “A. 
It looks like her. 

“Q. Well, you know Anne Richardson, don’t you? A. I know 
Anne Richardson, yes. 

“(At this point the defendant came forward close to the witness.) 
“The Witness: This is Anne Richardson, ves.” 

135 A portion of said deposition was thereupon omitted under 
objection, and counsel proceeded to read as follows: 

“Q. Do you remember seeing Mrs. Kerns in your room on the 
morning of November 22nd, when you were stricken with paralysis? 
A. No. (The witness shaking his head). 

Q. Did you speak to Dr. Strickier on the morning of Novem¬ 
ber 22nd? A. I have no recollection of it. 

“Q. .Did you speak to anyone on that morning? A. I have no 
recollection.” 

A question and answer on page 8 is objected to and omitted from 
the deposition, and counsel proceeded to read as follows: 

“Q. How do you feel today? A. I feel a good deal better than 
yesterday. 

“Q. You are still in bed at the Sibley Hospital? A. Yes. 
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“Mr. Schwartz: Of course (hat is self evident. We can all see 
that. 

“Q. What do you understand by this proceeding just now? A. 
A proceeding to ascertain my condition on the morning of Novem¬ 
ber 22nd. 

“Q. A proceeding to ascertain your condition on the morning of 
November 22nd? A. Yes. 

“Q. And what else? A. When I had the attack of paralysis. 

“Q. I asked you if you understood what this proceeding was with 
respect to Rachael Anne Richardson? A. Well, the same} 

136 to ascertain my mental and physical condition on the morn¬ 
ing she married me. 

“Q. Is this proceeding to set aside that marriage? 

“Mr. Jeffords. Objected to as leading. 

“A. It is. 

“Q. Did you ever court Miss Richardson? A. Never courted her. 
“Q. And von love this woman? A. She is not a loveable woman. 
“Q, Do you know whether she loves you? 

“Mr. Jeffords: Same objection. 

“A. She never told me so. 

“Mr. Jeffords: No cross-examination. 

his 

JOHN A. x BROWN, 
mark 

$ 

Subscribed before me this 27th day of December 1907. 

J. ARTHUR LYNHAM, 

Notary Public. 

Witness- as to mark: 

C. L. R. BROCK. 

J. ARTHUR LYNHAM.” 

137 Miss Carrie A. Loomis, a witness was called for plaintiff 
and stated her age, occupation and that she was acquainted 

with the parties named in the issue and that Brown had called at the 
place where witness and plaintiff were living, and soon after plain¬ 
tiff came there to live and that she remembered the first call Brown 
made, whereupon Mr. Hunter asked her this question: 

Q. Will you please state what then occurred? 

Mr. Schwartz: I object, if the Court please. 

Tho Court: 1 will hear you, Mr. Hunter. 

Mr. Hunter. What we intended to show, if your Honor please, 
and follow up, is that after Miss Richardson took a room at this 
house Mr. Brown was a continuous caller, almost daily, three and 
four times a week, and continued to call there during all that time 
on Miss Richardson. 

The Court: On what theory do you make that rebuttal testi¬ 
mony? 
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Mr. Hunter: ]n the first place, he denies that he ever was en¬ 
gaged to her. We will show before we will get through that he ad¬ 
mitted to several, many witnesses, in reference to that matter; and 
we will show that he continuously kept company with Miss Richard¬ 
son from prior to this date. 

The Court: But I ask you, how do you make that rebuttal testi¬ 
mony? Rebuttal testimony is simply that which contradicts the 
evidence offered to contradict their testimony? 

Mr. Hunter: First, he states that he never kept company with 
her, never was engaged to her, and that he never bought her a mar¬ 
riage ring; he never did this thing and never did the other thing. 
He denies everything, which we have proof to absolutely show is un¬ 
true, and will prove it. 

The Court: The testimony that they offered from him was 
simply to meet the case that von had offered in chief. You 
138 cannot go along now and start your case all over again when 
they have gotten through meeting the case that you once 
presented. If it was evidence that you w T anted to offer, you should 
have offered it in your case in chief, as bearing on the question of 
whether ho had married this plaintiff. 

Mr. Salomon : Will your Honor permit me to make a suggestion? 
The contention of our side is this: that the burden of proof upon us 
is simply to show a marriage in fact; then, having shown this, that 
the burden of proof shifts to the other side to show that that mar¬ 
riage was not legal for some one reason or other. We have shown 
in chief that there was a marriage in fact. That is as far as we were 
required to go, under the authorities. Now they have offered the 
evidence of Mr. Brown- 

The Court: What do you mean by “marriage in fact”? 

Mr. Salomon : 1 mean that there was a marriage ceremony per¬ 
formed between two parties consenting at the time. 

The Court: They have only introduced testimony tending to 
show that there was not a marriage performed, the parties consent¬ 
ing. 

Mr. Salomon: T beg your Honor’s pardon? 

The Court: All the testimony that they have introduced simply 
tends to meet that which you have introduced, and contradicted it. 
They have not taken anv new departure in their proof. 

Mr. Salomon: No; this deposition de bene tends in a measure.to 
prove—in fact. Mr. Brown does, in answer to a question of counsel 
upon the other side, say that he never had been engaged to this lady 
and never intended to marry her, and did not want to marry her. 

The Court: Suppose he does say that? 

130 Mr. Salomon: Now we are meeting that by showing that 
he did, or proposing to meet it. 

The Court: How can you do that in rebuttal? That is just the 

point. 

Mr. Salomon: His testimony as to there l>eing no prior existing 
engagement was not in answer to our case. We simply went into 
the question of the then performed eeremonv on that dav- 

The Cf n kt: If you claim that there was a prior existing engage- 
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lnent of marriage, you should have proven it in your case in chief. 
That is just the point. You have got to exhaust all the evidence 
you have in your case in chief. You cannot offer part, and then, 
when the other side gets through, offer a little more. \ou have got 
to offer all you have. Otherwise we would never get through trying 
a lawsuit. 

Mr. Salomon : Why, as 1 suggested to your Honor, the only 
thing we were called upon to prove was the actual fact of the mar¬ 
riage at that time. Now they have offered evidence not only denying 
that there was an actual marriage at the time, but offered the evi¬ 
dence of Mr. Brown denying tiiat there was a prior existing en¬ 
gagement. That prior existing engagement was not brought out 
in our case, and their denial did not answer anything in our case. 

The Court: But that is one of the natural preliminaries to a 
marriage, and, if it exists, is involved in the fact of marriage. If 
you had any evidence on it you were under the duty of producing 
it in your case in chief. The function of rebuttal evidence is to ex¬ 
pressly contradict that evidence that is ottered in defense, or to meet 
a new departure of evidence which is ottered in defense. 

140 Mr. Hunter: if you- Honor please, the issue in this case 
was whether John A. Brown and Rachel A. Richardson were 
lawfully married. That seems to be the issue that we were obliged 
to meet. 

The Court: Of course it was. Now you are trying to prove that 
he was married as the result of a preliminary agreement to be mar¬ 
ried. That was involved in your case in chief, if you had any such 
evidence. There is nothing in Mr. Brown’s deposition which is new 
in the sense that it brings in a new proposition that was not in¬ 
volved in the evidence that you introduced tending to prove the 
marriage. The deposition only goes so far as to contradict what 
tends to show that he was married. There is nothing now in it; 
there is no new proposition brought in by it that is not involved in 
your case in chief. 

Mr. Hunter: The deposition was sealed up, if your Honor please. 
The Court: What of that? You could have had it opened at 
any time if you wanted to have it opened. You appear to have been 
there and heard it given when it was taken. 

Mr. Hunter: Well, if your Honor please, we make that offer, 
to show that there was an engagement between these parties; that 
John A. Brown bought a wedding ring for the caveator in this case; 
that he paid for a wedding outfit; that he engaged rooms at Atlantic 
City; that he also had made inquiries in regard to apartments 
141 in this city; and we will also further show in the case that 
there was an engagement between these parties extending 
over a period of two years and a half; that Mr. Brown was almost 
a daily attendant at the house, calling down there daily. We will 
show that he communicated the fact of his engagement to divers 
|>ersons; and we will also show that he gave money and was seen 
to give money to buy this ring and to buy this clothing. We will 
show that a few days before the marriage his trunk was packed, and 
that in that trunk he had packed her clothes and his clothes for the 
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wedding trip. We will show that the date when they were to have 
been married was the 14th day of November, and it was postponed 
by reason of some disagreement, and the marriage was to take 
place on the 28th of that month. We will show that they made a 
list of the persons to whom they desired to send announcement 
cards, some 160 persons, and that that list was made up of Mr. 
Brown’s friends and her friends together. We will show that others 
saw them make that list. We have evidence to show and prove all 
of that, and we desire to do so. 

The Court: The objection is sustained on the ground that it is 
not rebuttal testimony. 

Mr. Hunter : We withdraw the witness. 

Mrs. Rachel A. Brown, a witness heretofore sworn in this case, 
was recalled as a witness in rebuttal. 

Mr. II L'NTER : If your Honor please, we make the same offer by 
this witness. 

Mr. Schwartz: I interpose the same objection, if the Court 
please. 

The Court: The same ruling. 

142 Mr. Salomon : I suggest that you ask her the questions. 

Mr. Hunter: And I will recall Mrs. Kern for the same 

purpose. 

Mr. Schwartz: And 1 interpose the same objection, if the Court 

please. 

The Court: The same ruling. 

Mr. Salomon: If the Court please, I offer in evidence the record 
which was identified by Mrs. Brown when she was on the stand, 
marked “Brown No. 1.” 

Mr. Schwartz (after examining record) : If the Court please, 
this was handed to Mrs. Brown. 

The Court: What does this purport to be? 

Mr. Salomon : That purports to be an exemplifieu copy of the 
proceedings for divorce in the case of Goodman vs. Goodman, in 
the Circuit Court of Mathews County, Virginia, and contains the 
decree, a certified copy of the decree. That (referring to loose 
sheet) is not a part of the record. 

The Court: Is it certified under an Act of Congress? 

143 Mr. Salomon: Yes, sir; it is exemplified. There is a 
double certificate. 

(The Court examined the paper referred to.) 

Mr. O’Shea: That (referring to the loose sheet) is a part of the 
record there; it seems to me it should be included in it. 

The Court: Where is the missing sheet? 

Mr. Salomon : Here it is. It is not a part of that record at all. 

The Court: It evidently was part. 

Mr. Salomon: They are two separate records. It is a copy of 
another record in the Clerk’s office. It succeeded the certification. 

Mr. Jeffords: We offer that under Section 905 of the Revised 
Statutes of the United States. 

The Court: What is the objection, Mr. Schwartz? 
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Mr. Schwartz: I object to the admissibility of this decree in 
evidence on the ground, first, that a party seeking the protection of 
a decree granted by a court must establish to the satisfaction of the 
Court, affirmatively, that the Court granting the decree had juris¬ 
diction of the subject-matter of the person making the decree; that 
the decree on its face shows that the court of Virginia had no juris¬ 
diction to make the decree granted; that a decree of divorce granted 
by a State court under the facts as set forth in that exemplification 
has no binding extra-territorial force, and it has been so held by this 
Court. Those are the present grounds of my objection. 

Mr. Moon : If I might l>e permitted to do so, your Honor, I should 
like to state a little more fully what the statutes of the State of Vir¬ 
ginia require in this case, where jurisdiction of the parties is not in 
accordance with the forms of the common law. Your Honor 

144 will observe that this man was not within the jurisdiction of 
the State of Virginia; that he never was within the jurisdic¬ 
tion of the State of Virginia; and that, therefore, the State of Vir¬ 
ginia never acquired jurisdiction in conformity with the require¬ 
ments of the statute. Now, the statute of Virginia require- that three 
successive things must be done in order to bring the man within 
that jurisdiction, none of which was done according to the record 
submitted here. If your Honor desires to hear more extended 
argument, we claim that the cases show that the principle upon 
which that peculiar character of jurisdiction is established is and 
must be that every statutory requirement must have been strictly 
complied with. The statutory requirements here of the State of Vir¬ 
ginia are that— 

“Every order of publication shall state, briefly, the object of the 
suit, and require the defendants against whom it is entered, or the 
unknown parties, to appear within one month after due publica¬ 
tion thereof, and do what is necessary to protect their interests. It 
shall be published once a week for four successive weeks, in such 
newspaper as the Court may prescribe, or if none be so prescribed, 
as the Clerk may direct, and shall be j>osted by the clerk at the 
front aoor of the court-house of the county or cor|>oration wherein 
the court is held, on the first day of the next county or corporation 
court after it is entered. 

Two of those indispensable requisites do not appear in this 

145 record. Of course, the ctises clearly show beyond all doubt 
that the record cannot be pieced out by presumption. Noth¬ 
ing can be considered except what appears affirmatively in the record. 
The exhibition of that record shows, in the first place, that the court 
never designated any newspapers, and that the clerk never desig¬ 
nated any newspapers in which this publication should be made. 
Secondly, it fails to show, and therefore shows tne contrary, the 
posting upon the door of the court-house. That was not complied 
with at all. Therefore these two most essential requirements, it 
seems to me, of this statutory service—the service which was out¬ 
side of the forms and regulations of the common law—two of those 
very essential requisites, which constitute the very life of the service, 
were omitted in this case. The record discloses that fact; and there- 
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v.ecree based upon a record of that lvind is not effective and 
cannot be admitted in evidence. 

The Court: I do not think this Court takes judicial notice 
of the laws of Virginia. They ought to be offered in evi¬ 


dence. 

Mr. Salomon : That was the purpose of calling Mr. Jackson, if 
the Court please; and he is here now. 


Mr. K. Hilton Jackson a witness called on behalf of plaintiff 
testified that he has been a member of the Bar of the highest court 
of the State of V irginia since 1892 and a member of the Bar of the 
District of Columbia; that he had in his hands the Code of V ir¬ 
ginia of 1873 and had made examination of the laws of the state 
of V irginia as laid down in the Code of 1873 and the enactments 
down to and including the first of January 1879 with regard to 
divorce on the ground of desertion and of substituted process and 
found that there had been no change in those respects dur- 

147 ing that period and that the law of V irginia in force in 1873 
for desertion and substituted process continued to be the 

same until down to 1879. 

Whereupon the following occurred. 

Q. Now will you turn to the sections in that Code that apply? 
Give them to us by numbers, if you please, first, Mr. Jackson. A. 
Chapter 105 of the Code of V irginia of 1873, subsection 6, provides, 
among other things, that— 

“W here either party willfully deserts or abandons the other for 
five years, a divorce may be decreed to the party abandoned.” 

The same chapter, subsection 8, provides, among other things, 
that— 

“The Circuit courts, on the chancery side thereof, shall have juris¬ 
diction of suits for annulling or affirming marriages, or for divorces. 
No such suit shall be maintainable, unless the parties, or one of 
them, is a resident of the State at the time of bringing the suit. 
The suit shall be brought in the county or corporation in which 
the parties last cohabited, or (at the option of the plaintiff) in the 
county or corporation in which the defendant resides, if a resident 
of this State; but if not, then in the county or corporation in which 
the plaintiff resides.” 

Now, if 1 may use a memorandum, I will turn to the section 
governing the question of substituted process. 

The Witness: Yes. Subchapter 166, subsection 10, provides, 
among other things: 

“On affidavit that a defendant is not a resident of this State”— 
Omitting the parts that have reference to other matters— 

“An order of publication may be entered against such defendant. 
* * * Any order under this section may be entered either 

148 in court or by the clerk of the court at any time in vacation.” 

Subsection 12 of the same chapter provides: 

“A copy of such order of publication shall be inserted for four 
weeks in some newspaper to be named therein, and posted at the door 
of the Court-house of such courts; and when it shall appear that 
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said order of publication has been duly published and posted as 
aforesaid, the said court may proceed to hear and decide such causes 
in the same manner as if the said parties had been personally served 
with process; provided, however, that the order of publication shall 
have been executed as aforesaid, at least thirty days before the day 
on which any such case may be called for trial. ,, 

Subsection 14 of the same chapter provides how the order may 
be published and posted, as follows: 

“Every order of publication shall state briefly the object of the 
suit, and require the defendants against whom it is entered, or the 
unknown parties, to appear within one month after due publication 
thereof, and do what is necessary to protect their interests. It shall 
be published once a w T eek for four successive weeks, in such news¬ 
paper as the court may prescribe, or if none be so prescribed, as 
the clerk may direct, and shall he posted by the clerk at the front 
door of the court-house of the county or corporation wherein the 
court is held, on the first day of the next county or corporation 
court after it is entered.” 

Subsection 15 provides w r hen the case is to be tried after publi¬ 
cation, as follows: 

“When such order shall have been so posted and published, if 
the defendants against whom it is entered, or the unknown parties, 
shall not appear within one month after such publication is com¬ 
pleted. the case may be tried or heard as to them;" 

I have not read all of the section, but so much as seems 
149 to me to be germane to this inquiry. 

Mr. Salomon: We otter in evidence the sections of the 
Virginia statutes read by Mr. Jackson. 

By Mr. Salomon: 

Q. Mr. Jackson, are the provisions you have read us those which 
were in force during the w r hole of the year 1878 in the State of 
Virginia? A. They were. 

Whereupon Min. Rachel A. Brown, recalled and examined 
By Mr. Salomon : 

Q. When did you return, if you did return, to Matthews County, 
Virginia, to reside? 

Mr. Schwartz: I object. If the purpose is to establish any facts 
outside of this record, it is clearly not admissible. Here is a record 
the protection of which, as I have stated before, they are seeking. 
They mist establish affirmatively that the Court, in granting that 
decree, had jurisdiction, and that affirmation must appear upon the 
face of the record itself. Nothing can be presumed. 

The Court: The objection is overruled. 

A. In February 1878. 

Q. Are you sure of the year? A. 1873, I should have said. 

Q. flow long did you reside there after that? 

(Objected to, objection overruled, and exception noted.) 
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A. All my life. 

Q. Until what time? A. In Virginia? 

Q. Yes; until what time did you continue to reside there? 

150 A. Until I came to Washington, ten or fifteen years ago. 

Q. Can you fix the time any more definitely than that? A. 
I cannot. I do not remember. 

Q. It was after 1878, was it? A. Yes, sir. 

Q. You continued to reside there from 1873, in February, until 
September 1878? A. Yes. 

Q. With whom did you reside? A. My parents. 

Q, You have testified you were married to a man by the name 
of Goodman. Where did that marriage take place? A. In Vir¬ 
ginia, at my father’s house. 

Q. In what county? A. Matthews County, Virginia. 

(No cross-examination.) 

Mr. Salomon : Now we offer the record in evidence. 

The Court: What do you say to the point made, that it does 
not comply with the requirements of the statute as to publication? 
Mr. Salomon : The record on its face shows that it does. 

The Court: What do you sav about the trouble about posting 
notice on the door of the court-house? 

Mr. Jeffords: It says the law has been complied with. 

Mr. Salomon: It says: “The complainant appears to have pro¬ 
ceeded against the defendant, who is out of this Commonwealth, 
in the mode prescribed by law against absent defendants.” I have 
some authorities on that question. 

The Court: What was that you read from; the decree? 

Mr. Salomon: The decree of the Court; yes, sir. 

151 The Court: The decree of the Court does not determine the 
existence or non-existence of facts on which jurisdiction 

depends. Otherwise you would be concluded by the decree of the 
Court. I will hear any authorities you have on that point, and I 
would be glad at the same time to hear you discuss the question as 
to what effect a decree based on service bv publication only exercises 
over the domestic status of a citizen of another State. This record 
shows that this man was a citizen of the state of Marvland. Even 

a* 

assuming that the procedure in the Virginia court complied strictly 
with the letter of the Virginia statute, yet, there being no personal 
service, how does the decree operate on the status in the other states, 
outside of the state of Virginia? 

Mr. Jeffords: Would not that have to do, if your Honor please, 
with the effect of the decree instead of the admissibility of it in evi- 
dence? 

The Court: Tf it does not amount to a divorce, it is irrelevant. 
Mr. Jefford: Section 005 of the statute says when it is exemplified 
as this is, it shall be admitted in evidence. 

The Court : Only when it is relevant to the issue. 

Mr. Jeffords: It would have the same effect in this court that it 
would have in a court in that state. 

Mr. Salomon: The line of authorities lays down the proposition 
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that wherever it become necessary for a wife to acquire a domicile 
separate from her husband’s, and she is the wronged party, she may 
do so, and, having acquired such a domicile, she may proceed against 
the husband under the provisions of the subatituted process and that 
substituted process is valid everywhere. I think that is the law in 
every state except Pennsylvania and New York. 

The Coi rt: I would like to hear those authorities. 

152 Counsel for the respective parties thereupon argued the 
question. 

Mr. Hunter: The minutes do not seem to give us an exception 
when we offered the witness upon the stand, in rebuttal, when your 
Honor sustained the objection. T asked for an exception there, and 
the minutes do not seem to show it. That was the object it was 
presented for. 

The Court: I do not remember whether exceptions were reserved 
or not. Let the exceptions be noted now. 

153 The Covrt: Yes. You may proceed, gentlemen, with your 
argument. 

Mr. Jeffords: We will withdraw the offer of it at this time, and 
ask leave to recall Mrs. Brown. 

The Court: Call her. 

M rs. Rachel Anna Brown, was recalled for further examination 
and testified as follows: 

Bv Mr. Jeffords: 

Q. Ho you remember the time of this divorce proceeding in Vir¬ 
ginia? A. I do. 

Q. What if anything do you remember about any publication in 
any newspapers, or any notices on the courthouse door? 

Mr. Schwartz: I object to that. 

The Court: The objection is overruled. 

The Witness: 1 saw the order of publication. My father had 
three of them posted, one at the courthouse door, another at the post- 
offiee, and a third at Williams wharf, the steamboat landing. 

By Mr. Jeffords: 

Q. What about newspaper advertisements? 

Mr. Schwartz: I object. 

A. I saw those also. 

The Court: The same ruling. 

By Mr. Jeffords: 

Q. Go on. A. Mv father had them sent to cousin Bruce Good¬ 
man. 

154 Q. Mow do you know they were sent to him? A. I mailed 
them with mv own hands, at Matthews Courthouse, at the 

post office, and received a letter from my aunt enclosing one from 
him. 

Q. You say you received a letter from him? A. Yes, from him. 
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Q. Was that during the pemA icy of the divorce proceedings . 
and before the divorce was granted you? A. Yes, sir; several months 
1 iefore. 

Q. Have you that letter from him? A. No. I—my father kept 
those letters for about twenty years. 

Q. Please tell how you knew the letter you saw was from him? 
A. I know his handwriting. It was written to my aunt, and 
155 she presented the letter to me, and he enclosed in the letter— 
or just before that he acknowledged the receipt of those papers. 

Q. He acknowledged the receipt of what papers? A. The news- 
papers summoning him to come to Matthews County. 


Mr. Schwartz: I object to this lady stating the contents of the 
letter. If the Court please, she has not at all accounted for its loss 
or absence. The letter itself would be the best evidence of what it 
stated, and the latter would not lie evidence in this case, anyway. 
It wa» a matter between themselves, of which we have no knowledge. 
I move to strike out the answer to the question. 

The Court: On what theory is a statement made by him in a letter 
relevant between these parties, of whom he is not one? 

Mr. Jeffords: The theory on which we think it is admissible is 
to show that lie had knowledge of the divorce proceedings at the 
time they were pending. 

The Court: I understand that; hut how do you prove that, in a 
ease to which he is not a party, by proving that he said so to some¬ 
body outside? # 

Mr. .Jeffords: If he wrote it. and this witness saw it, and in that 
letter he said he had received the newspaper publication, it would 
show that he had knowledge of the divorce, and was a party to it— 


to that extent. 

156 The Court: You do not seem to appreciate the point I 
am trying to make. He is not a party to this proceeding 

at all. 

Mr. .Jeffords: No, your Honor. 

The Court: You want to prove in this case that a man not a 
party to this ease knew something. IIow are you going to prove 
that by offering proof that he told somebody he knew it? 

Mr. Jeffords: That is the only way we know of, to offer, proof 
that he knew of these proceedings—that is, the fact that he wrote 
a letter to the lady’s father at the time, saying that he had received 
notice of this publication. 

The Court: It is the most offensive kind of hearsay evidence. 
Suppose he said down on the street this morning, as he was walk¬ 
ing along the street, that he had received it. Could you bring some¬ 
body that he had told he received it up here, and put him on the 
stand, to say that he had told him he had received it. 

Mr. Jeffords: I think not. 

The Court: What is the difference? Suppose he writes it— 
What is the difference? 

Mr. Jeffords: This is not to show the declaration of the man 
alone, but to show the fact of his having knowledge of this divorce 
proceeding. 
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The Court: The motion is granted. 

Mr. Jeffords: We note an exception. 

By Mr. Jeffords: 

1/ 

Q. Mrs. Brown, did you mail this notice with your own hand? 
A. I did. My sister and myself went to the post office and mailed it. 

Q. Did you hear from Mr. Goodman during the time of the 

157 pendency of that suit? A. Yes, sir. 

Mr. Schwartz: l object to that, and move that the witnesses’ 
answer he stricken out under your Honor’s former ruling. 

The Court: The objection is sustained and the motion granted. 
Mr. Jeffords: We take an exception to that. 

By Mr. Jeffords: 

Q. Have you any letters that he wrote your father during that 
time? 

Mr. Schwartz: I object to that, if the Court please. What Mr. 
Goodman may have written to this lady’s father is surely not evi¬ 
dence in this case. It must surely be hearsay. 

The Court: The objection is sustained. 

M r. Jeffords: We note an exception. 

By Mr. Jeffords. 

Q, Have you any of the letters that Mr. Goodman wrote your 
father during the pendency of this divorce case, in regard to this 
divorce case and in regard to receiving the newspaper notice of it? 

Mr. Schwartz: Same objection. 

The Court: The objection is sustained. 

The Witness: He had several. 

Mr. Jeffords: 1 note an exception. 

Bv Mr. Jeffords: 

Q. During the pendency of this divorce case did you know where 
Mr. Goodman was? A. No, sir; no one could find his where¬ 
abouts. 

158 By Mr. Jeffords: 

Q. Did you write to him during the pendency of this divorce case? 

Mr. Schwartz: I object to that, if the Court please. 

The Court: The objection is sustained. 

Mr. Jeffords: I note an exception. 

By Mr. Jeffords: 

Q. Did he write to you during the ] tendency of this divorce case? 
A. Not- 

Mr. Schwartz: The same objection, if the Court please. 

The Court: The objection is sustained. 

Mr. Jeffords: I note an exception. 
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By Mr. Jeffords: 

Q. Have you any of the letters which you received from him dur¬ 
ing that period? A. Not now. We kept those letters for over 
twenty years, Mr. Jeffords. 

Mr. Schwartz: Now, if the Court please, I move that the witness’ 
unresponsive answer be stricken out. I permitted her to say whether 
she had or not. 

The Court: The motion is granted. 

Mr, Jeffords: I note an exception. 


By Mr. Jeffords: 


Q. Now, coming back to this newspaper publication, did you see 
the newspaper publication in the newspaper itself at the time? 
A. 1 certainly did. 

Q. As I understand it, this marriage took place in January? 
A. Yes, sir. 

159 Q. 1873? A. 1873, in January. 

(y Where did it take place? A. At my father’s residence 


in Matthews County. 

Q. And after that where did you go? 
Baltimore, lie was living in Annapolis, 
Q. How did you know that? 


A. To his 
Maryland. 


mother’s in 


Mr. Schwartz: If the Court please, I object. She has stated that 

she went to Annapolis, Maryland. How she knew- 

Mr. Jeffords: She did not say she went to Annapolis. 

Mr. Schwartz: How she knew a fact of that sort is immaterial. 
The Court: The objection is overruled. 


By Mr. Jeffords: 

«/ 

Q. How did you know he was living in Annapolis? A. I re¬ 
ceived letters three and four times a week. He boarded with his 
mother in Baltimore. He couldn’t take me to Annapolis because 
he had a wife and family there- 

Mr. Schwartz: I move that the answer of the witness be stricken 
out. 

The Court: The motion is granted. 

Mr. Jeffords: I note an exception. 


Bv Mr. Jeffords: 

V 

(J. How did you know that? 

Mr. Schwartz: 1 object to that, if the Court please. 
The Court: The objection is sustained. 

The Witness: 1 did not know- 

Mr. Schwartz: Wait one moment, madam. 

Mr. Jeffords: 1 note an exception. 


By Mr. Jeffords: 

Q. Did he tell you he had a wife and child in Annapolis 
at this time? 


180 
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Mr. Schwartz: I object to that, if the Court please. 

The Court: On what theory is that relevant? 

Mr. Jeffords: On the theory that the man to whom she was 
married was at that time a married man. 

The Court: Is that the mere statement of somebody that he was? 
Mr. Jeffords: That would he evidence tending to show that, I 
should think, if the man himself said that to this lady, and then sent 
her home and never saw her again, or went near her. 

The Court: The objection is sustained. 

Mr. Jeffords: I note an exception. 

By Mr. Jeffords: 

Q. Did you afterwards learn that that was the fact? 

Mr. Schwartz: That is objected to. 

The Court: The objection is sustained. 

Mr. J effords: I note an exception. 

By Mr. Jeffords: 

Q. Have you ever seen these sons of his? 

Mr. Schwartz: If the Court please, l object. 

The Court: The objection is sustained. 

Mr. Jeffords: I note an exception. 

Bv Mr. Jeffords: 

Q. What did Mr. Goodman say to you shortly after the marriage, 
about his wife and child in Annapolis? 

Mr. Schwartz: I object to that. 

The Court: The objection is sustained. 

101 Mr. Jeffords: I take an exception, now, if your Honor 
please*, to the latest ruling of the Court. 

Bv Mr. Jeffords. 

Q. When did you see Mr. Goodman last after the marriage? 

Mr. Schwartz: 1 object to that, if the Court please. 

The Court: Have you finished your question? 

Mr. Jeffords: Yes. 

The Court: The objection is overruled. 

By Mr. Jeffords: 

Q. Go on and answer it. A. In February, 1H73, just a little over 
a month after he deserted me at the steamer landing, and when he 
placed me aboard the steamer with my mother. 

Mr. Schwartz: I move that the witness's voluntary statement 
be stricken from the record—that part that was not responsive to the 
question. 

The Court: The motion is granted. 

Mr. J effords: Let an exception be noted. 

Bv Mr. Jeffords: 

•/ 

Q. Where did you last see your husband? Just answer that 
question. A. In Baltimore, at the steamboat landing. 

11—2047a 
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By Mr. Jeffords: 

Q. Under what circumstances, please? W hat did lie say to you? 

Mr. Schwartz: I object to that, if the Court please. 

The Cocrt: The objection is overruled. 

162 A. That 1 was ill, and he told my mother he would take 
me home, and- 

Mr. Schwartz: One moment. I object to the statement of the 
witness as to what Goodman told her mother, and ask that it be 
stricken from the record. 

The Witness: And he told me, also. 

The Court: On what theory? 

Mr. Schwartz: If the Court please, what Mr. Goodman told this 
lady’s mother cannot be evidence in this case. W T e ure certainly not 
trying Mr. Goodman here upon any theory or any charge, and we 
are not inquiring as to what his marital relations were at the time. 
The evidence here is that he married this lady in 187J. 

The Court: Have you read the case in 201 U. S.? 

Mr. Schwartz: Yes, I have read it. 

The Court: Does not that make the question of whether or not 
he deserted her in the State of his domicile, and then lost his jomi- 
ti!e, very relevant 

Mi. Schwartz If the purpose here is to prove that this woman 
obtained a divorce, the best evidence of that divorce would be the 
exemplified record of the case, of the court in which it was obtained, 
and if that record is proper in form, if it shows that the court grant¬ 
ing the decree had jurisdiction I submit, if your Honor please, that 
that is the evidence that ought to be produced here. They cannot 
go into the merits of a former divorce case in this manner. The 
record here shows all the evidence upon which that divorce 
168 was granted, and the question with which your Honor, I take 
it, is concerned now is as to whether the Virginia court* upon 
the facts stated here, and the evidence before it, had acquired juris¬ 
diction. 

The Court: That depends on the domicile of the defendant, 
whether it acquires jurisdiction. 

Mr. Schwartz: Yes; but if the Court please, this record shows 
that the matrimonial domicile of these parties was the city of Bal¬ 
timore; that immediately after their marriage they left Matthews 
Courthouse and went to the State of Maryland, of which State the 
respondent in that divorce case was a citizen; and the record further 
shows that this woman’s father took her hack to his home becauso 
she was sick; and that is the last they state they ever heard of him. 

The Court: The domicile does not remain there if he leaves that 
State and she leaves it, does it? 

Mr. Schwartz: I submit that the matrimonial domicile in the 
case of this Virginia decree has always been the State of Maryland. 
They never had any matrimonial domicile in the State of Virginia, 
and it so appears in this record. 

The Court: It depends on whether he stayed in Baltimore after 
they separated. 
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Mr. Schwartz: There is no evidence to the contrary, and the 
record states that he is a citizen of Maryland. 

The Court: There could be no evidence to the contrary unless 
they produced it, and that is what they are trying to do now. 

Mr. Schwartz: If the Court please, it is certainly before your 
Honor that they have a record of an alleged divorce. 

Mr. Jeffords: Are you offering that in evidence? 

Mr. Schwartz: No; you have attempted to offer it in evi¬ 
dence. 

164 The Court: The objection is overruled. 

(Bv direction, the stenographer read the last question and 
answer as follows:) 

“Q. Under what circumstances, please? What did he say to 
you? A. That I was ill, and he told my mother he would take me 
home; and he told me also.” 

Bv Mr. Jeffords. 

(}. What else did he say at that time? A. That he was ordered 
off to sea on a three-vears’ cruise, on the steamship Alaska, and that 
he would take me home and board me with my parents until his 
return; and after reaching the steamer I was very ill. He had writ¬ 
ten my mother to- 

Q. No; we do not care about what happened after you reached 
the steamer. You speak about his writing your mother, after that 
or before that? A. Before that, at the request of Old Dr. Hamilton, 
in Baltimore, to come to Baltimore at once, that Rachel was not 
expected to live- 

Mr. Schwartz: I object to the statement of the witness a* to at 
whose request Mr. Goodman wrote a letter. 

The Court: The objection is sustained. 

Mr. Jeffords: T note an exception. 

Bv Mr. Jeffords: 

«/ 

Q. We do not want you to tell about the letter. We do not want 
to know about the letter. What else did your husband say about 
his movements then, about going to sea, if anything? 

Mr. Schwartz: Are we to try that divorce case here? 

The Court: We are to try enough of it to find out where 

165 his domicile was and if her deserted her, 

Mr. Schwartz: Your Honor’s ruling is that this examina¬ 
tion shall go on to ascertain the matrimonial domicile of these par¬ 
ties? 

The Court: Yes; and if he deserted her. 

(By direction the stenographer read the pending question as fol- 
l-ws:) 

“Q. We do not want you to tell about the letter. We do not want 
to know about tlx* letter. What else did your husband say about his 
movements then, about going to sea, if anything? A. That he 
would write me from every port, and send me support. 
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By Mr. .Jeffords: 

Q. Did he write von at all after that? A. Never, Judge Wright. 
I never knew the man was on the face of this earth until Mr. 
Schwartz here informed me, on the annulment suit. It has been 
about thirty-six years ago. 

166 By Mr. Jeffords: 

*/ 

Q. During the pendency of this divorce suit did you write him 
at any place, or write a letter to him? A. I wrote him three or four 
letters. 

Q. Where? A. I sent the letters to Annapolis, to his mother, 
requesting her to notify her son - - — 

Mr. Schwartz: 1 ask that that question and answer lx* stricken 
out on the ground that what this lady wrote to Mr. Goodman’s 
mother cannot he evidence in this case. 

The Cocrt: The motion is granted. 

Mr. Jeffords: Let an exception be noted. 

By Mr. Jeffords: 

Q. Did you write directly to the man himself? A. I wrote di¬ 
rectly to R. R. B. Goodman, and the letters were all returned, with 
written on the hack “not in Philadelphia,” “not in”- 

Mr. Schwartz: I object to this line of examination, and ask that 
the witness ho cautioned not to answer questions until I have an 
opportunity of objecting. I ask your Honor to strike out that hist 
answer. 

The Court: The motion is overruled. 


167 By Mr. Jeffords: 
•/ 


Q. 

When 


What is the remainder of the answer? A. “ 
last heard of. “in" such and such a place. 


Not in Annapolis. 
The letters had 


been opened and repealed. 

Q. How could you tell that? A. Why, any person with any de¬ 
gree of intelligence could tell. The lip of the envelop- 


Mr. Schwartz: I object to this. 

The Court. The objection is overruled. 


By Mr. Jeffords: 

Q. How could you tell it had been opened? A. The lip or flap 
of the envelopes were soiled and warped. 

Q. You say there was writing on the outside? A. Yes, in his 
own handwriting. 

Q. Whose own handwriting? A. Bruce Goodman’s—Cousin 
Bruce Goodman’s. 

Q. This man whom you married? A. This man whom 1 mar¬ 
ried. 

Q. You know his handwriting? A. I know his handwriting. I 
had corresponded with him for nearly a vear before I wis married 
to him. I know his handwriting. I would know it today if I were 
to see it. 
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168 By Mr. Jeffords: 

Q. When vour husband took you down to the boat, to go back 
to Matthews County, why were you doing that? A. At his request; 
that he was ordered off to sea for a three-years’ cruise on the Steam¬ 
ship Alaska. 

Q. Did he give you any money to pay your bills? A. He told 
my mother- 

Mr. Schwartz: I object to this question on the ground that it is 
leading. 

The Court : The objection is overruled. 

By Mr. Jeffords: 

Q. Go on. A. He told me on the steamer- 

The Court: Wait. She is your own witness. If you have her 
on the stand you will have to see that she answers the questions. 

I am not going to waste more time. 

Mr. Jeffords (to the witness): I have asked you to answer the 
questions, and to wait until objections are made, and the Court has 
ruled upon it; and now you hear what the Court says. You are to 
behave as a witness should properly behave on the stand. 

(By direction the stenographer read the pending question as fol¬ 
low’s:) 

‘*Q. Did he give you any money to pay your bills?’’ 

160 By Mr. Jeffords: 

Q. What is the answer, please? A. Not one dollar. 

Q. At any time? A. Never from the time I stood at the altar 
with him, Mr. Jeffords, until the day I received the order from the 
court, freeing me from that wicked man. 

Q. What did he say to you about supporting you or giving you 
money, or anything of that kind, if anything. A. Yes. He prom¬ 
ised to support me. He told me if I would go home to my parents 
and remain with them for three years, he would support me, and 
send the set of furniture, in Baltimore, to Matthews, for me. He 
didn’t do either. 

Q. Did he ever come down there? A. No, sir. I never heard 
of him until Mr. Schwartz, informed me, that he was still living. 

Q. You speak of furniture in Baltimore. What you do 
170 mean bv that? A. He gave me a beautiful set of furniture, 
a bridal present—pictures, and rugs. 

Q. What did he tell you about that at any time after that? A. 
Before leaving Baltimore, sitting in the room, he told me he would 
ship all those things to Matthews, while he was off to sea on that 
three years’ cruise ; that he would ship that set of furniture to me. 

Q. Did he? A. No, sir; he sent it to his wife in Annapolis, in¬ 
stead. 

Mr. Schwartz: I move that the witness’ statement he stricken 
from the record. 

The Court: The motion is granted. 

Mr. Jeffords: Let an exception be noted, please. 
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Bv Mr. Jeffords: 

%* 

Q. After you took this trip back home on the boat, where did 
you remain? A. At mv father’s residence, for years and years after. 

Q. For how many years? A. Until about fifteen years ago, when 
I received- 

Q. Wait a moment. Until about fifteen years ago, has answered 
the question. That is far enough. Did you try to find out where Mr. 
Goodman was at any time? A. Oh, yes; so many times, and so 
faithfully. 

Q. How did you try to find out? A. By writing letters to his 
mother, my aunt, and to him also. 

Q. His mother is your aunt, you say? A. My father’s sister, 
Aunt Rebecca, of Annapolis, Maryland. 

Q. Did he continue to live in Maryland, or did he move 

171 from Marvland, if vou know? 

The Court: How can she know? 

Mr. Jeffords: Whether she heard from him. 

Mr. Schwartz: She said she did not hear from him. 

The Court: The objection is sustained. 

Mr. Jeffords: Let an exception be noted. 

By Mr. Jeffords: 

(). Have vou ever been known bv the name of Anne? A. No. 

Q. You have always been known by the first name? A. Rachel, 
always. 

Q. You speak of this publication in a newspaper. What was the 
name of the newspaper? A. The Hampton Monitor, I think, as 
near as I can recall it. 

Q. Where was it published? A. In Virginia. 

Q. At what place? A. Norfolk. 

Mr. Schwartz: I have no questions. 

Mr. Jeffords: I think that is all. Now, if vour Honor please, 
we renew the offer of this. 

The Court: 1 understood her to say the endorsements on these 
returned letters were in the handwriting of the man. 

Mr. Jeffords: Yes, your Honor. I will ask one more question. 
That reminds me. 

By Mr. Jeffords: 

Q. After this divorce proceedings began, did you see a letter writ¬ 
ten to him by your father, and sent to him—you need not 

172 answer until the Court rules—in regard to the payment of 
the fees and expenses of this divorce; and did you see his 

answer to that letter? 

Mr. Schwartz: I object, first, on the ground- 

The Court: The objection is sustained. 

Mr. Jeffords: I note an exception. Now, if your Honor pleases, 
we again offer in evidence tin* record of the divorce. 

Mr. Salomon: We can prove, by Mr. Goodman, that not 
only did he leave Maryland but that he resided in the District 
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of Columbia in 1875, and I ask your Honor’s permission, at this 
time, to call him on that point. As suggested by your Honor, that 
; s the turning point in the case. 

The Court: You can call him. 

R. R. Bruner Goodman, is recalled and examined. 

Mr. Moon: Your Honor, without argument I would like to put 
myself on record as objecting to the taking of the testimony at this 
time, and to take an exception. 

By Mr. Hunter: 

Q. Mr. Goodman, have you been sworn before in this case? A. I 
have, sir. 

Q. Whereabouts? A. Not before day before yesterday, when I 
was first called on the stand. 

Q. Where do you now reside? A. In Philadelphia. 

Q. At what number and street? A. 128 Siegel Street. 

174 By Mr. Hunter: 

Q. Where did you live in 1873, at the time of this marriage. A. 
On board ship. 

Q. What ship? A. The Santee. 

Q. Where did you live in 1874? A. In 1874 I lived in Wash¬ 
ington. 

0. Where did you live in 1875? A. In Washington City. 

Q. Where did you live in 1876? A. In Washington City. 

Q. When 1 did you live in 1877? A. In Washington City. 

Q. Where did you live in 1878? A. In Washington City, 

175 working for the Government in the Government Printing 

Office. 

Cross-examination. 

By Mr. Moon : 

Q. You say you were working for the Government here? A. 
Yes, sir. 

Q. Did you have a home here or a home anywhere else? A. I 
was boarding on New Jersey Avenue and New York Avenue and 
H Street, at different times. 

Q. Where did you vote? A. 1 had no vote. 

Q. When did you leave the boat and go to the Government 

Printing Office? A. I asked for my discharge from Admiral Wor¬ 

den and received my discharge on April 13th, 1873. I then pro¬ 
ceeded to Cambridge, Maryland, where I had partly established, 
through another man, a business, and carried on that business. 

Q. For how long? A. Until I was broken down by failure. 

Q. How long were you in Cambridge, Maryland? A. In April, 

May, June and July, when I was taken sick and I proceeded to 

Washington City and entered the Government Printing Office on 
July 21st, 1873. 
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By the Court: 

Q. In what State were you born? A. I was born at Annapolis, 
Maryland, on June 14th, 1847. 

Q. How long did you live in Maryland? A. I lived in 

176 Maryland from 1847 up until about the first of May, 1873. I 
was an enlisted man, and in September I received a leave of 

absence and I then visited Annapolis County. In the meantime, 
from September until January 9th, I communicated with Anna 
about four times, to the best of my recollection, and I will swear no 
further communication was ever had with her, and she is the party 
in question, who is interested in this case. As for communicating 
with her father, I never penned a line. 

Mr. Salomon : I suggest he has answered your question and is 
now going on to tell about something else. 

The Court: I was about to ask him another question on that 
point so let him go on. You can make any objection you want to. 

A. When I married I proceeded to my mother’s house. She had 
moved from Annapolis in 1872. I took a residence at the United 
States Hotel with my brother, who was then located at No. 305 North 
Republican Street. I went directly there, and being an enlisted man 
in the service of the Government I had to report at the ship. 

By Mr. Schwartz: 

Q. In what city was that? A. Baltimore City. The day came 
when she expressed a desire to go home, after her sickness with rheu¬ 
matism, and I consented. Not a living soul that she knew was on 
that boat. No one was there that she knew. 

Mr. Salomon: I suggest that is not responsive to anything we 
brought out. 

The Court: I will tusk him to continue with his recitation 

177 of what transpired at the time she left on the boat, and you 
can object to it and reserve an exception, in order to save 

your point. 

Mr. Salomon: I do not want to be put in the position of taking 
an exception to a question asked by the Court. 

The Court: You ought to do it, if you think it is not relevant. 

Mr. Salomon: We reserve an exception on the ground that it is 
not responsive to anything we brought out. 

The Court: You may proceed. 

A. I then proceeded to the United States ship, and that was on 
the 10th day of March, 1873. On the following April, the 13th, 

1 went to Admiral Worden and asked him for my discharge and it 
was given to me in the presence of Commander Ilowison, now a 
Rear Admiral. Then I proceeded into business for myself. 

Q, You went to Cambridge, Maryland, the place you speak of? 
A. Yes; and on July 21st, I entered under Mr. Clapp, the Public 
Printer, and I worked under him. I remained there until 1879, 
when I went away on account of my eyesight and returned to 
Philadelphia, and I have been working on the Philadelphia Record 
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and in private job offices and so forth, and have always remained 
there, and entered the Government service. 

Q. Did you continue to live in Maryland after your wife went 
back home to Virginia? A. I lived there in Maryland up until the 
first of May—that is in Cambridge, Maryland, up until July. That 
was the last of my residence in the State of Maryland. 

178 Q. In what year was that? A. In 1873. I left Cam¬ 
bridge, Maryland, July 21st for Washington City and went 

into the Government employ, through the instrumentality of Gen¬ 
eral , a Member of Congress from the oth Congressional Dis¬ 
trict of the State of Maryland. In 1869 I was home with my 
mother and father and sisters and brothers and 1 remained with 
them until August 1872, which an affidavit that was made by my 
brothers and sisters will certify to. As to there being another woman 
or marrying- 

The Court: Never mind about that. 

A. i defy any minister or court record to be produced. 

By the Court: 

Q. Ilow comes it that you and your wife separated in that way? 
A. How was it? Through her own instigation. 1 never knew a 
word of the divorce that was ever proceeded against me, I never 
heard of any publication, and never knew a word until May 16th, 
1898, when a document was showed to my on Saturday morning, 
and 1 read it and pronounced it a damned lie from the beginning 
to the end. That was not my name. My name is not R. Bruner 
Goodman. I will expose them, if they don’t acknowledge it. 

Q. Did you ever receive any communications through the mails 
from ner? A. I never, so help me God. I never received a com¬ 
munication in any shape or form whatever, either written or printed 
from anyone in regard to the circumstances. For fifteen years I 
had no communication with anyone until 1894. From 1894 

179 to 1898 I had no communication with anvone outside the 
City of Philadelphia. For the first time yesterday I saw one 

of the family that 1 hadn't seen since 1867. 

Q. Did you receive letters from you- wife? A. 1 have never re¬ 
ceived a pen from her. 1 have never written a pen to her. The only 
communication we have ever had with regard to the matter of my 
location was the notoriety that has been given to this case. 

The Court: Are there any other questions counsel desire to ask? 
Mr. Schwartz: We have no questions. 

Redirect examination. 

By Mr. Hunter: 

Q. From the time that you last saw your wife in Baltimore, up 
to the present time, have you in any manner or in any way con¬ 
tributed to her support? 

Mr. Moon : I interpose a formal objection to the question. 

The Court: The objection is overruled. 

A. No, sir ; for the simple reason of not knowing her location 

12—2047a 
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and not knowing whether mil* was living or dead until I saw a com¬ 
munication in the papers announcing her marriage to John A. 
Brown. 

Q. \\ nen she got on the boat that morning and vou left her you 
knew where she was going, did you not? A. Certainly I did. 

Q. Where was she going? A. She was going to Matthews County, 
Virginia. 

180 Q. How old was she at that time? A. She was at that 
time between eighteen and nineteen years of age, according 
to the knowledge that 1 gained from her father and mother. 


(After argument.) 

The Court: There is no case in the hooks that I have been able 
to discover that is on all fours with the one at bar. The point has 
never oeen decided that 1 know of, and it can only be decided ac¬ 
cording to the application of the general principles that underlie 
the question involved. 

The first thing is to ascertain what kind of a proceeding a divorce 
proceeding is, and what the decree involves. Looking at that, it 
must be considered that with respect to a judgment that is purely 
personal the principles of the common law require that in order 
to the obligatory effect of such a judgment, that is to say of a purely 
personal judgment, the party against whom it is urged must have 
been served in the jurisdiction of the court with the process of the 
court, or he must have voluntarily appeared in the forum and sub¬ 
mitted himself to its jurisdiction. Otherwise, his person is not 
under the jurisdiction of the court, and a judgment rendered under 
those circumstances would be void. 

So, if this question concerned only the extent to which a personal 
judgment was obligatory over a non-resident of the sovereignty of 
Virginia, it must be said at once that the courts of that State could 
not render a personal judgment against a citizen of another sov¬ 
ereignty, unless lie came within the jurisdiction and was served with 
the process of the court, or unless he voluntarily submitted 
181 himself to the jurisdiction of the tribunal. 

But decrees in divorce cases are not in the nature of purely 
personal judgments. They are more analogous to proceedings in 
rem. To illustrate: If a non-resident of a State has property in a 
State, although a personal judgment rendered against him in a civil 
case, in the tribunals of that State, would not lie binding upon him 
personally, yet if the statutes of the State provide for an ancillary 
proceeding, the purpose of which was to subject a rem of his within 
the jurisdiction to the results of the decree, if the proceeding, as 
required by the statute, has been accurately followed it wouid bind 
that rem , that thing which was in the jurisdiction of the tribunal, 
although it would not bind the person of the absent defendant. 

The relation of marriage is peculiar in the sense that upon the 
confirmation of a marriage contract the marital status comes into 


existence. A peculiar contractual situation arises, which is analogous 
to a rex. analogous to a thing, and no decree of a court which under¬ 
takes to dissolve that status, which is not based on personal sendee 


on the parties to the status, or upon the voluntary submission of the 
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parties to the jurisdiction of the tribunal, can reach that res, that 
thing, that status, unless the status is to be found in the jurisdiction 
of the particular court which renders the decree. 

The place of the marital status is the marital domicile. If it 
is not there it is not anywhere. The domicile of the husband, if he 
possesses one, is the domicile of the marital status, because he has 
the right to choose where the family residence shall be. 

182 The evidence here deduces these facts: That the marital 
domicile was in the State of Maryland. The husband and 
wife were l>oth there. That was the State of his nativity, and they 
were there in it as husband and wife. That became at once the 
marital domicile by the fact that it was his domicile. That domicile 
was not primarily abandoned by the husband; but it was abandoned 
by the wife, whether justly righteously or wrongfully is utterly im¬ 
material. The fact is that when she left the State of Maryland she 
left the matrimonial domicile and the matrimonial status of her 
husband behind her, and it remained there at least as long as he 
resided in the State of Maryland, and it continued with him when 
he went out of the State of Maryland, because he had the right to 


choose the place of domicile. 

Therefore we have here a proceeding in which he was not per¬ 
sonally brought into Court and under its jurisdiction either by 
service of its process or by voluntarily submitting himself to its 
jurisdiction. Neither was the status, the res, the thing of the mari¬ 
tal situation, in the jurisdiction of that court at the time the de¬ 
cree was renden .... 


Therefore, the best conclusion I can reach is that, outside of the 
territorial limits of the State of Virginia, the marital state still ex¬ 
ists, and this decree is inoperative to exert any effect upon it. W hat- 
ever it may be in the State of \ irginia, according to the law of that 
sovereignty, outside of that State she is still a married woman. 
The oujection to this record is sustained. 

Mr. Salomon : We will reserve an exception. 


The Coirt: Ilqve you any further evidence? 

188 Mr. Salomon: We would like to confer about it. 

(The Court thereupon took a recess until 1:15 o’clock p. 


m.) 


After Recess. 


Mr. Jeffords: We have no further testimony, your Honor. 

Mr. Salomon : We rest. 

Mr. Schwartz: We have rested. 

Mr. Salomon : Now, if the Court pleases, during the progress of 
this trial I objected to the admission of this deposition de bene esse, 
and after it was admitted T moved to strike it out on the grounds 
stated at that time. With your Honor’s permission I wish to give 
an additional ground for moving to strike it out. 

The Coi rt: It has been ruled on, now. There is nothing before 
the Court. Do you want to make an additional motion to strike it 

out? 

Mr. Salomon: Yes, sir. 

The Coi rt: You mean the deposition that was admitted? 
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Mr. Salomon : The deposition that was admitted; yes, sir. I 
move to strike it out on the ground that on its face it purports to be 
a deposition de bene esse taken in the case of John A. Brown vs. 
Rachel Anna Richardson. Kquity No. *275*29, then |>cnding in the 
Supreme Court of the District of Columbia; that the deposition was 
taken on the 23rd of December, 1907, long before the insti- 
184 tution of the proceedings which resulted in the framing of the 
issue which we are now considering, and that the deposition 
is not one taken under a dedimus potextatem, as required by section 
1056 of the Code. 


Mr. Strasblrger: May it please the Court, we object to counsel 
at this time making any further objections. 

The Court: You say the evidence is closed? 

Mr. Salomon: On both sides; yes, sir. 

The Coi rt: If there is to be no more evidence upon the subject 
of the divorce, what position are you going to take about that? 
Does not that dispose of the case? 

Mr. Salomon: I propose, when this motion that I have just made 
is disposed of, to make another one, if the Court please. At least, 
1 propose to ask for some instructions. 

The Court: I will hear those applications made before I pass on 


the motion. 


Mr. Salomon : I think we have only one prayer to offer, and that 
is this: We ask the Court to instruct the jury to return a verdict 
for the plaintiff in this case on several grounds: First, that a prima 
facie marriage, in fact, was proven, and that there is no competent 
evidence in the case to rebut it; that the so-called Virginia marriage 

had not been proven by competent evidence, and that the- 

The Coi rt: It is admitted by the woman herself. 

Mr. Salomon : That evidence is in the case, if vour Honor please. 
We contend that it is not competent evidence. 

The Coi rt: Her admission? 


Mr. Salomon: Yes, 


and the defendant has failed to 


support the burden which is plaeed upon him in attacking 
a subsequent marriage, of proving not only the prior marriage but 
negativing the fact of a divorce. In other words, the burden of proof 
is on him to show that there has been no divorce. 


The Court: A divorce is not presumed, is it, after a marriage is 
established? 


Mr. Salomon: If the Court pleases, the authorities are that the 
burden of proof is on those attacking the validity of a marriage on 
the ground of a previous marriage, to show that the marriage is not 
only a legal one, but was subsisting at the time of the subsequent 


marriage. 

The Court: That is true; but they are not attacking the validity 
of this- 

Mr. Salomon : They are attacking the validity of this Washing¬ 
ton marriage. 

The Court: No, she admits that she was married. Before you 
claim that another marriage was valid, the burden is on her to prove 
that the first marriage has been dissolved. 
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Mr. Salomon: I suggest to the Court that while she may have 
admitted it on the stand, yet it was evidence on the other side, and 
not our evidence. 

The Court: I do not see what difference that would make. 

Mr. Salomon : They have attempted to prove a prior marriage. 

The Court: Yes. 

Mr. Salomon : And the law says that when they do that- 

The Court: In other words, that is an issue in this 
18H case, to which the lady is a party. 

Mr. Salomon: Do you mean the prior marriage, or the 
subsequent one? 

The Court: Both of them. 

Mr. Salomon : I say the prior marriage is not in issue. 

The Court: Is not her capacity to contract a marriage with Mr. 
Brown in issue here? 


Mr. Salomon: Only incidentally. 

The Court: Whether it is incidental, or whatever adjective you 
apply to it, it is in issue, is it not? 

Mr. Salomon : Yes, sir; indirectly. The direct issue is the validity 
of the Brown marriage. We have shown a prima facie case, as I 
contend. Then the burden shifts to the other side, to show a want 
of capacity. They have attempted to show that want of capacity 
by showing or attempting to show the Goodman marriage. The 
law says that they must go farther. The law says they have got to 


go to the point of proving not only the Goodman marriage, but that 
they have to prove the Goodman marriage is still subsisting, and 
that there has been no divorce. That is the ground on which I 


make my motion. 

The Court: When a party in a civil proceeding admits the truth 
of any fact in issue, is not that sufficient proof of it? 

Mr. Salomon : I do not think it is, of a legal status or a decree 
of a court. It is not a question of fact, I submit to the Court. It 
is a question of law. I might say that I married a lady, upon the 
street, but that does not prove the marriage. 

187 The Court: No; but if somebody says that you are mar¬ 
ried, in a civil suit, and you admit it in a civil suit, that dis¬ 
penses with any further proof. 

Mr. Salomon : Well, your Honor grasps the point of my prayer? 
We do not misunderstand each other? 


The Court: I think not. 


Mr. Salomon: I present that as a prayer. 

The Court: That prayer is denied. 

Mr. Salomon : We reserve an exception. Now, what disposition 
does your Honor make of the motion to strike out? 

The Court: That might as well be granted. 

Mr. Salomon : In order to perfect the record, I would like to 
have the motion disposed of. 

The Court: Let it be granted. 

Mr. Salomon : The motion to strike out is granted. 

Mr. Moon : May 1 say just a word on that point? 

The Court: Yes. 
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Mr. M oon : It seems to me that ihe authorities all go to establish 
the fact that a deposition taken under those conditions is not only 
evidence in the particular case, but in any other case between parties 
and privies where the same suhject-matter is at issue. Your Honor, 
as I understand, the sole question at issue in the ease in which the 
deposition was taken was: Was the marriage a legal marriage? Was 
it between John A. Brown and Rachel Brown ? The whole testimony 
concentrated upon the question of the legality of that marriage upon 
the ground of his assent. The sole question involved here is, 
188 Was there a legal marriage? The parties are exactly the 
same, or they are the privies of the parties. The executor 
of the w ill here being the privy of John A. Brown, and the contest Ink¬ 
ing between the same parties, the same subject-matter is at issue, 
and it seems to me, therefore, under all the authorities, that the 
deposition is just as competent here as it was there. 

The Court: That may be, if the question of the performance of 
a ceremony between Brown and the lady is of any consequence at 
this stage of tin* proceeding: hut if she was married before, and the 
evidence closes without proof that that marriage has been dissolved, 
the whole business about what happened between her and Brown is 
irrelevant. 

Mr. Moon: 1 sec. you- Honor. I did not see that. I make no 


objection. 

The Court: So if thev want to renew the motion at this time, after 
the developments that have transpired since the deposition was read, 
the motion can be granted. 

Mr. Salomon: I wish to suggest b' counsel on the other side that 
we desire to have Exhibit Brown No. 1, which was marked for identi¬ 
fication. extended in the record. 

Mr. Schwartz: We have no objection. 

Mr. Strashuruer : That includes the sheet of paper that was torn 
out? 


Mr. Salomon: It does not. 

Mr. Schwartz: I think your Honor decided that it was part of 
that record. It was offered to the ladv. and after thev offered it. it 

i • 

was torn out. 

Mr. Salomon: I beg your pardon. It was torn out before it was 
offered to the lady. 

189 Mr. Schwartz: I remember that your Honor said it was 
evidently a part of that record. I think your Honor will 
bear me out in that. 

Mr. Salomon: We had shown it to them, and they said it w ? as a 
part of the record. We objected to that on the ground that it was 
not a part of the record, it being an independent record. 

The Court: This record on the face of it shows a mutilation, not 
using that term in the offensive but in the technical sense. I would 
not have admitted this transcript without some explanation as to 
where the other sheet was. I looked at the other sheet, and saw 
what it was. and after I saw it 1 admitted the transcript. If this is 
simply to preserve a question of law, the whole business will have to 
go in the record. 
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Mr. Salomon: Your Honor holds that it is one record? 

The Court: No; I do not hold that it is one record. I hold that 
it was not admitted, and would not have been admitted, except upon 
explanation of the mutilation; that when that which explained the 
mutilation was presented to the Court, it was offered in evidence 
not go to the jury hut to establish the propriety of the transcript 
from which it had been detached; and therefore it is part of the 
record to that extent at least. 

Mr. Salomon : The understanding is that the only part we offer 
is the record of the divorce, and not the record that was torn out. 

Mr. Moon : But I understand that his Honor says it cannot be 
extended in the record unless it is all extended. 

190 Mr. Salomon: We are going to extend it all; but not as 
offering it all. His Honor has stud that it is all to be extended 
in the record; but all we offered was the record of divorce, and not 
the last sheet. 

Mr. Strasburoer: The further ground of our objection to the 
offer is that is it a mutilated record. 

The Court: Let the whole business go in, and be extended in the 
record. 

(The above-mentioned paper is as follows:) 


(For Identification, Brown No. 1. W. IT. Smith.) 
Virginia, 

County of Mathews, To-wit: 

Pleas before the Circuit Court of Mathews County, Virginia, on the 

19th day of September, 1<S7N. 

Be it remembered, that heretofore, to-wit: on the 28th day of June, 
1878, came Rachel A. Goodman, by B. F. Bland and J. Due Mon¬ 
tague, her attorneys and sued out of the Clerk’s office o*f Mathews 
County Virginia, a summons in Chancery against R. R. Bruner 
Goodman, which summons is in words and figures following, to-wit: 


“The Commonwealth of Virginia, to the Sheriff of Mathews County, 
Greeting: 

You are hereby commanded to summon R. R. Bruner Goodman 
to appear at theOlerk’s office of our Circuit Court of Mathews County, 
at the rules to be holden for the said Court, on the first Monday in 
July, next, to answer a Bill in Chancery exhibited against him in 
our said Court by Rachel A. Goodman who sues by Samuel E. Rich¬ 
ardson, her next friend. 

And have then there this writ. Witness George S. Miller, 
191 Clerk of our said Court, this 28th day of June, 1878, and in 
the 102nd vear of the Commonwealth. 

GEO. S. MILLER, Clerk." 


And on the same day, to-wit: on the 28th day of June, 1878, the 
following affidavit was made and filed, to-wit: 
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“Mathews C. H., Va., June 2ftth, 1878. 

In Chancery. 

Rachel A. Goodman 
against 

R. R. Bruner Goodman. 

J. Due Montague makes oath and says that R. R. Bruner Good¬ 
man, the defendant in this suit, is not a resident of the State of 
Virginia. 

J. DUE MONTAGUE. 

Sworn to and subscribed before me the 28th day of June, 1878. 

GEO. s: MILLER, 

Clerk Mathews County Circuit Court.” 

Here follows the Order of Publication with the Publisher’s of the 
news-paper certificate attached. 

“Virginia : 

At Rules held in the Clerk's Office of Mathews County, on Monday, 

the First Duv of July, 1878. 

• e t 

Rachel A. Goodman, Who Sues by Samuel E. Richardson, Her 

Next Friend, Plaintiff, 
against 

R. R. Bruner Goodman, Defendant. 

In Chancery. 

The object of this suit is to obtain for the plaintiff a divorce from 
the bond of matrimony, and to have an allowance made out 
192 of the estate of the defendant for the plaintiff. 

And it appearing by affidavit made and filed that the de¬ 
fendant R. R. Bruner Goodman is not a resident of the Suite of Vir¬ 
ginia, 

It is ordered, that he do appear here within one month after duo 
publication hereof and do what is necessary to protect his interest in 
this suit. 

A copy, Teste, 

GEO. S. MILLER, C. C. 

B. F. BLAND & 

J. DUE MONTAGUE, p. q 

I hereby certify that the annexed notice was published in the 
“Hampton Monitor” for (4) successive weeks, commencing with the 
issue of July 6th, 1878. 


S. R. DONOHOE, Publisher " 
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And on the same day, to-wit: at Rules held in the Clerk's office 
of Mathews County, on Monday, the first day of July, 1878, came 
the plaintiff, by her attorneys and filed her Bill, in words and figures 
following, to-wit: 

“To the Hon. R. L. Montague, Judge of the Circuit Court of the 
Countv of Mathews: 

Humbly complaining she with unto your honor, your oratrix 
Rachel A. Goodman the wife of R. R. Bruner Goodman, who sues 
bv Sam’l E. Richardson her next friend; That on the 9th day of 
January 1873 she was regularly and lawfully married to the said 
R. R. Bruner Goodman, in the said County of Mathews, which was 
her place of residence (and also that of her parents) and where she 
had been raised, That the said R. R. Bruner Goodman, her 

193 husband, was a resident of the State of Maryland prior to, at 
the time of said marriage and is still such; and immediately 

upon the said marriage took her to the City of Baltimore Md. and 
put her at a boarding house. That he remained with her four days 
and then went off and said some time—When he returned he was 
excessively drunk, and was very cruel and harsh in his treatment to 
your oratrix, so much so that she became violently and dangerously 
ill. He never again came to see her except when telegraphed for, 
during her said illness. He was never with her but ten days after 
they were married. That after your oratrix got better, he wrote to 
her father Sam’l E. Richardson and stated to him that he had made 
arrangements to go to sea and proposed to him to take your oratrix 
to board with him and that he would pay her board regularly till he 
returned and could make other arrangements. That her father as¬ 
sented to this arrangement. That her mother came to see her and 
relying upon the said promise and agreement, made as aforesaid 
with her said Father, and as soon as he was able to travel, she re¬ 
turned with her Mother to Mathews, where she has remained ever 
since. That this has been more than five years ago. 

Your oratrix further charges, that her said husband never w T ent 
to sea, as he pretended he intended to do, but continued on shore, 
where he now T is; and has been and still is, leading a very dissi¬ 
pated, immoral and dissolute life. That she has never seen him, 
since she returned from Baltimore as aforesaid. That he has never 
paid her Father anything for her board as he promised to do. Has 
never furnished her with money, clothing or anything else 

194 That he has been with her hut ten days as aforesaid—Has 
manifested no interest in, or concern for her welfare in any 

manner whatever, but has cruelly, wilfully and deliberately de¬ 
serted and abandoned her, for more than five years, in violation of 
all the duties pertaining to the marital relations; and this without 
any cause, for she was all the time kind and affectionate to him. 
Such has been his conduct that your oratrix has lost all confidence 
in and respect for him, and can never again consent to live w’ith him 
That she is now’ living with her said Father and is entirely de¬ 
pendent upon him for her support. That both her Father and her¬ 
self are very poor: That she has been informed that her said hus- 
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band has an interest in hia dead Father’s estate, which is considerable, 
hut that he refuses to make her any allowance, hut has entirely de¬ 
serted and abandoned her to the charity of the world: All of which 
is contrary to law, equity and good conscience. To the end, there¬ 
fore, that full and complete justice may he done in the premises and 
as your oratrix is without remedy, save in a Court of equity, where 
all such matters and things are proper-y cognizable, she prays that 
the said R. R. Bruner Goodman may he made a party defendant to 
this bill and with apt words to charge him, that he he required to 
answer the same on oath, fully in all its parts and in all particulars; 
as fully as if he were specially interrogated as to each particular 
charge therein. That the marriage heretofore had and solemnized, 
between vour oratrix and R. R. Bruner Goodman, her husband, may 
he dissolved forever and decreed of no effect, and vour oratrix re- 
stored to all the rights of a feme *» le, precisely as if she had 
195 never been married. 

That an allowance may he made her out of the estate of 
her said husband; and that she may have all such other, further and 
general relief, as is consistent with equity and the nature of the case 
may require. May it please the Court to grant a #pa. 

And your oratrix will ever pray &c. 

BLAND & MONTAGUE, p. </.” 

Here follows copy of the depositions taken in the above cause and 
filed September 17th, 1878. 

“The deposition of S. E. Richardson taken before me Wm. Ho¬ 
ratio Brown, a Conimr. in Chancery of the Circuit Court of Mathews 
County, at my ofiice at Mathews Court-house, on the 12th day of 
September, 1878, pursuant to order of publication, herewith filed, 
and in continuance thereof, to be read in evidence in behalf of 
Rachel A. Goodman, in a certain suit in chancery depending in the 
said — between said Rachel A. Goodman, pl't’ff and R. R. Bruner 
Goodman deft. 

Present P. Due Montague Counsel for the plaintiff. 

The said S. E. Richardson, a witness of lawful age, being first 
duly sworn, deposes and says: 

Question by counsel for pl’t’ff: 

Please give your name, residence Ac. Answer. Mv name is Sami. 
E. Richardson. 1 reside in the Countv of Mathews and State of Vir- 
ginia, and am the father of Rachel A. Goodman the plaintiff in this 
suit. 


Question by the same: 

Please state the time and place of the marriage of your said daugh¬ 
ter to the defendant in this suit. Answer. My daughter 
196 Rachel was married to the defendant in this suit, at mv resi¬ 
dence, by Rev. A. Wiles, on the 9th day of January, 1873. 
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Question by the same: 

Please state if you know what was the business of the defendant. 
Answer. He was employed as a printer at the naval academy at An¬ 
napolis at the time of his marriage. 

Question by the same: 

Please state any circumstances which occurred subsequent to the 
marriage. Answer. The couple left my house after the marriage for 
the City of Baltimore. Some weeks after the marriage, I received 
a letter from my sister, the mother of the defendant, which letter 
was mailed in the City of Baltimore, as was evidenced by the official 
stamp upon the envelope, which letter informed me that my daugh¬ 
ter Rachel was lying very low, and if I wished to see her alive I must 
come immediately to Baltimore. I did not go, but I sent my wife 
by the next boat after the receipt of said letter. I am confident this 
was in the month of February of the same year, because I know 
there was a great deal of ice in the bay at the time, and it was but a 
very short time after the marriage. 

My wife found her daughter Rachel very ill with inflammatory 
rheumatism and nervous prostration and by the advice of her phy¬ 
sician in Baltimore, and the expressed wish of the defendant, my 
wife brought her daughter home with her. In about a week after 
her arrival, T received a letter postmarked Annapolis, through the 
mail, from the defendant, stating that he had obtained a 

197 situation as Capt’s Clerk, on hoard the U. S. naval Steamship 
“Alaska*’ and would leave in the course of a week or two, on 

a three years’ cruise, to the East Indies; he also stated that he would 

%r 

send Rachel’s furniture to her, and wished me to hoard her, till his 
return, stating that I might fix upon the terms for board, and that 
he would make remittances from every port he touched at to me for 
the benefit of my daughter or for her hoard and support, no remit¬ 
tances have ever been made either to me for my daughter or to her, 
nor did he send my daughter’s furniture as he promised. 

I take a news-paper published in Annapolis, and in said paper I 
looked in the account of the sailing of said Steamship, for notice 
of the defendant’s sailing as one of the officers or crew, but could 
not find it. And T am perfectly satisfied he did not sail in said 
Steamship, because he has been repeatedly seen by my friends and 
some of the members of my family. I have received letters, during 
the said three years, from my sister, his mother, stating the fact 
that he had been to see her on several occasions. 

In compliance with the request made of me, in the letter referred 
to from the defendant, which is the only letter I have ever received 
from him. I took my daughter to board at my house, and she has 
boarded with me ever since, to the present time. She has no means 
of support except what she receives from me. I verily believe that 
my daughter has not received any communication from her said 
husband during all of said time, if she had I certainly should have 
known of it. I verily believe from the conduct of the defend- 

198 ant. since mv daughter left Baltimore, that he resorted to this 
plan to be enabled to desert her the more conveniently. 
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Question by the same: 

Do you know of any property held by the defendant in this suit? 
Answer. His father is reported to have left a considerable estate at 
his death, some 50 or $00,000. My sister told me that her third, 
in her deceased husband's estate, amounted to $20,000 which con¬ 
sisted in money and bonds. She was the administratrix of the estate. 
My sister told me she had advanced some money to her said son, but 
I do not know, nor have I been informed whether he has spent all 
he is entitled to receive from his father’s estate. But I do know 
from hearing it frequently spoken of by those who ought to know, 
that there is a fund of about $5000 invested, the interest upon which 
was left by will for the support of a paternal Aunt, who is now very 
old and infirm, the principal sum at her death, will be divided be¬ 
tween the defendant and his brothers and sisters. 

1 would here state that I did not take care to preserve any of the 
letters referred to in this my deposition, not thinking they would 
ever be of any service to anyone. 

And further this deponent saveth not. 

9. E. RICHARDSON 

The foregoing deposition was taken subscribed and sworn to be¬ 
fore me at the time and place and in the manner set forth in the 
caption thereof. 

Given under my hand this 17th day of September, 1878. 

\YM. HORATIO BROWN, (Wr." 

Com r’s fee $8.00. 

199 And now at this day, to-wit: in the Circuit Court of 
Mathews County, Ya., Sept. 19th, 1878, the same being the 
day first herein mentioned, the following decree was entered. 

In Chan. 

“Goodman, &c., 
v. 

Goodman. 

Decree for Divorce, &c. 

This cause, in which the plaintiff appears to have proceeded against 
the defendant, who is out of this Commonwealth, in the mode pre¬ 
scribed by law against absent defendants, and he still failing to 
appear and answer, came on this day to be heard on the hill, the 
exhibits filed and depositions of witnesses, and was argued by counsel 
for the plaintiff: On consideration whereof the Court, being of 
opinion that the charge of desertion against the defendant is fully 
proved, doth adjudge, order and decree, that the marriage heretofore 
had and solemnized between tin* defendant R. R. Bruner Goodman 
and the plaintiff Rachel A. Goodman, formerly Rachel A. Richard¬ 
son, shall l>e and the same is hereby dissolved, and that the said 
Rachel A. Goodman be forever divorced from the said R. R. Bruner 
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Goodman; and the said Rachel A. Goodman shall be at liberty to 
marry again and shall be restored to the condition of a feme sole, 
with all other rights attaching to such condition: and the Court 
doth further adjudge, order and decree, that the said defendant 
R. R. Bruner Goodman do pay, unto the said plaintiff Rachel A. 
Goodman the sum of One Thousand Dollars good and lawful money 
of the United States of America, that sum, being in the opinion of 
the Court, a sufficient maintenance and support for the said 

200 Rachel A. Goodman since the time of desertion by the san 
defendant R. R. Bruner Goodman, but the Court does not 

now decide what shall be paid the said plaintiff by the said de¬ 
fendant for the future maintenance and support of the said plaintiff* 
And the Court doth further adjudge, order and decree that the 
said R. R. Bruner Goodman defendant do pay unto the said Rachel 
A. Goodman, plaintiff her cost expended in the prosecution of this 
suit. 

The Court doth further adjudge, order and decree that the said 
Rachel A. Goodman be allowed to assume her maiden name, to-wit: 
Rachel A. Richardson.” 

State of Virginia, 

County of Mathews, To-wit: 

I, Sands Smith, Clerk of the Circuit Court of the County of 
Mathews, in the State of Virginia, de hereby certify that the fore¬ 
going is a true transcript of the record and proceedings in a certain 
suit in Chancery lately depending in the said Court between Rachel 
A. Goodman, plaintiff, and R. R. Bruner Goodman, defendant, with 
all things touching the same as fully and wholly as they now exist 
among the records of my office. 

In testimony whereof, T hereunto set my hand and annex the seal 
of the said Court, this 23rd day of March, A. D. 1908, in the 132nd. 
year of the Commonwealth of Virginia. 

[seal. ] (Signed) SANDS SMITH, Clerk . 

State of Virginia, 

County of Mathews, To-wit: 

201 I, Claggett B. Jones, Judge of the Circuit Court of Mathews 
County, in the State of Virginia, do certify that Sands Smith, 

who hath given the foregoing certificate, is Clerk of the said Court 
and that his said attestation is in due form. 

Given under my hand this 24 day of March, A. D. 1908. 
(Signed) CLAGGETT B. JONES, 

Judge of the Circuit Court of the County of Mathews, Virginia. 

State of Virginia, 

County of Mathews, To-wit: 

I, Sands Smith, Clerk of the said Court of Mathews County, and 
State of Virginia, do hereby certify that Hon. Claggett B. Jones, 
whose genuine signature appears to the certificate above, is the only 
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Judge of the said Court, and that all his official acts as such are en¬ 
titled to full faith and credit. 

In testimony whereof 1 have hereunto set my hand and affixed 
the seal of said Court, at niv office, this 24 day of March, A. 0. 1908, 
in the 132nd vear of the Commonwealth of Virginia. 

[seal. 1 (Signed) SANDS SMITH, Clerk. 

(Deatached sheet.) 

State of Virginia, 

County of Mathews, To-wit: 

In the Clerk's Office of the Circuit Court of Mathews County, 

Virginia. 

I. Sands Smith, Clerk of the Circuit Court of the 

202 County of Mathews, in the State of Virginia, the same being 
a Court of record, do hereby certify that it is a matter of 

record in tin* said Clerk's Office that Rachel A. Richardson and 
R. R. Bruner Goodman were united in matrimony in the said 
county and State, on the. 9th dav of January, in the vear 1873, by 
Rev. A. Wiles, a Minister of the Gospel of the Methodist Episcopal 
Church, South. 

In Testimony whereof I hereunto set niv hand and affix the seal 
« * 

of the said Circuit Court, this the 23rd day of March, 1908. and in 
the 132nd year of the Commonwealth of Virginia. 

[seal.’I (Signed) SANDS SMITH, Clerk. 

(Endorsed on back as follows:) 

Rachel A. Goodman 
against 

R. R. B. Goodman. 

Transcript of Record. 

The Court: What is to be done next? 

Mr. Salomon : Before the jury was sworn we objected to this 
proceeding on the ground announced at that time that the Court 
had no jurisdiction to try it. We simply wish to renew that ob¬ 
jection, 

Mr. Jeffords: Do you want to read it out from this (indicating 
the record) ? 

The Court: You have got to get some question here before 
you- 

Mr. Jeffords: If your Honor please, I want to renew 

203 the motion which we made early in the case. I made an 
objection early in the case to swearing the jury, for certain 

reasons. I want to make a motion now to have the jury discharged 
for those same reasons, for the reason that the Court is without juris¬ 
diction to try this issue in this way, that the Probate Court is with¬ 
out jurisdiction to try the nullity or validity of the marriage; for the 
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further reason that this is a collateral attack upon a marriage other¬ 
wise unattacked; another reason tor making this motion is that the 
death of the husband settles the question of the statues of the two 
persons to this issue and the question of whether John A. Brown 
and Rachel Brown were lawfully married, and cannot be further in- 
quired into in this Court ; for the further reason, I make this mo¬ 
tion, that if this question is not settled by the death of one of the 
parties to it—by the death of John A. Brown—there is pending at 
this time in this Court, in the equity branch of it, an annul/ment 
proceeding for the sole purpose of determining the question whether 
John A. Brown and Rachel A. Brown were lawfully married; and, 
upon suggesting that, the trial of this is*ue does abate. 

The Court: The motion is overruled. 

Mr. Jeffords: Now, we note an exception, if vour Honor pleases, 
to the overruling of the motion. 

The Court: Well, there is no other question of fact for the jury 
to determine, is there? 

Mr. Salomon : I do not think they have proven a prior existing 
marriage, but your Honor has passed on that. 

204 The Court: I will entertain a motion to direct a verdict. 

Mr. Moon: Your Honor. T move that the jury be instructed 

to return a verdict for the defendant in this case—if that is the 
proper name of the parties—or a verdict in the negative, or what¬ 
ever the form may be; and that whatever the form may he, that they 
be instructed to answer this issue now. I pray that the jury may be 
so instructed bv the Court. 

Mr. Salomon : Of course to that we enter a formal objection. 

The Court: I see a sjiecial issue has been already drawn. 

Gentlemen of the jury, there is a provision of a local statute in 
force in the District of Columbia which provides that the attempted 
marriage of any person who has either a husband or a wife living 
at the time, undivorced, shall be absolutely void and of no effect. 
Therefore, if at the time of this alleged ceremony both Brown and 
this lady confessedly desired to he married to each other and under¬ 
took to he married to each other, that marriage would be none the 
less void if, at the time of it, she was a woman who had been married 
and remained undivorced. 

To the best of my judgment (and the responsibility is on the 
Court of deciding those points of law) this alleged divorce decree 
that counsel have been contending over is of no effect outside of the 
State of Virginia; and whatever she may be there outside of it. here 
in the District of Columbia, she was still a married woman at 

205 the time of this alleged ceremony with Brown. 

Therefore there is no question of fact for you to decide. 
The case has resolved itself into a question of law, and the Court has 
now the responsibility of directing you to answer this issue, which 
you were sworn to try, in the negative. That is to say, this question 
(because this is the question you were sworn to answer) : Was the 
caveator. Rachel Anna Richardson, claiming to be Rachel Anna 
Brown, lawfully married to John A. Brown? That question under 
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the law will have to be answered in the negative. The Clerk will 
take the verdict of the jury. 

Mr. Salomon: We note an exception to the instruction of the 
Court. 

The Court: Yes. 

(The Clerk thereupon took the verdict of the jury, as follows:) 

The Clerk: The issue in this case is: “Was the caveator, Rachel 
Anna Richardson, claiming to be Rachel Anna Rrown, lawfully 
married to John A. Brown?” By direction of the Court your an¬ 
swer should be “No.” 

The Jurors: No. 

The Clerk : So say you all. 

The Court: Gentlemen, that concludes the special labors for 
which you were summoned. I thank you for your attendance. You 
are now finally discharged from further service. 

Mr. Salomon: We wish to give counsel on the other side formal 
notice of a motion to set aside this verdict. 

206 The foregoing is the substance of all tlie testimony taken 
in the trial of this case, as the same was taken at the trial. 

Ail the exceptions contained in the foregoing bill of exceptions 
were noted by the Court in the minuleo at the lime they were 
severally taken and before the jury retired to consider their verdict, 
and the said several exceptions are signed as the several exceptions 
so taken in the above entitled case, to have the same force and effect 
in all resj>ects as if they had each and every of them been separately 
signed and sealed, and this bill of exceptions is now made a part 
of the record in this case and signed and sealed, by the trial justice, 
now for then this 6th dav of Mav, 1909. 

DANIEL THEW WRIGHT, Justice, [seal ] 

June 15-09, 

(Endorsement: Proposed Bill of Exceptions and Record of Tes¬ 
timony. Clerk will pleuse file. Filed May 6, 1909. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

207 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Adm., No. 15476. 

In re Estate of John A. Brown. 

Designation for Transcript on Appeal. 

1. Petition of Mary S. Reeves and Benjamin H. Schwartz for 
probate of will. 

2. Amendment to said petition. 

3. Caveat of Rachel A. Brown. 

4. Replication to same. 

5. Amended caveat of Rachel A. Brown. 

6. Replication to same. 
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7. Caveat of Mary A. Delanev. 

t/ 

8. Replication to same. 

9. Motion for framing issue. 

10. Order framing issue and fixing time for trial. 

11. Order directing drawing of a jury, and record of compliance 
with order. 

12. Order that issue be tried by jury of Criminal Court No. 2. 

13. Jury sworn and respited. 

14. Jury sworn and respited. 

15. Jury sworn and respited. 

16. Verdict. 

17. Jury discharged. 

18. Order extending term. 

208 19. Motion for new trial. 

20. Motion in arrest of judgment. 

21. Order overruling motion and appeal and bond fixed. 

22. Appeal and bond fixed. 

23. Citations on appeal. 

24. Deposit of fifty dollars in lieu of bond for costs. 

25. Order extending term. 

26. Notice of time of presenting Bill of Exceptions for signing 
and record of filing same. 

27. Order extending term. 

28. Order extending term, and time for filing transcript. 

29. Order extending term. 

30. Notice of time of presenting Bill of Exceptions for signing. 

31. Order extending term, and time to file transcript. 

32. Bill of Exceptions and Order making Bill of Exceptions part 
of record and recital that same had been signed as of May 6, 1909. 

July 1, 1909. 

Register of Wills: 

Please furnish transcript of record on appeal in case of John A. 
Brown, Adm. No. 15.476 in accordance with the foregoing designa¬ 
tion. Enclosed is $50 check as deposit for such transcript. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 
Attorneys for Rachel A. Brown. 

209 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 208, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of Wills, Clerk 
of the Probate Court, in case No. 15,476 estate of John A. Brown 
deceased, wherein Rachael A. Richardson, claiming to be Rachael 

14—2047a 
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A. Brown is appellant, and Mar} S. Reeves and Benjamin H. 
Schwartz are appellees, the same constituting a full, true, and cor¬ 
rect transcript of record of proceedings had in said cause according 
to the designation of counsel filed therein and made a part hfereof. 

I further certify, that the sum of $50 in lieu of a bond for appeal, 
in the penalty of one hundred dollars, was duly deposited in the 
registry by said appellant. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 27th day of July, A. D. 1909. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Register of Wills for the District of 
Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2047. Rachael A. Richardson, claiming to be Rachael A. Brown, 
appellant, vs. Mary S. Reeves et al. Court of Appeals, District of 
Columbia. Filed Jul- 27, 1909. Henry W. Hodges, clerk. 
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No. 7 Special Calendar. 


Rachael A. Richardson, Claiming to be Raciiatl A. 

Brown. Appellant , 

VS. 

Mary S. Reeves and Benjamin H. Schwartz. 


Appeal From the Supreme Court of the District of Columbia. 


BRIEF FOR APPELLANT. 

T. L. JEFFORDS. 
JOSEPH SALOMON. 
JAS. T. HUNTER. 

Attorneys for Appellant. 


I'K-ss of Uvkon b Adams, Washington, D. C. 
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October Term, 1909. 


foo. 2047. 


No. 7 Special Calendar. 


Rachael A. Richardson, Claiming to be Rachael A. 

Brown, Appellant , 


vs. 


Mary S. Reeves and Benjamin H. Schwartz. 


Appeal Prom the Supreme Court of the District of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 


Rachel A. Richardson and John A. Brown were married 
November 22, 1907, in the District of Columbia by Rev. 
J. B. McLaughlin. (Rec., 49, 50.) 

That morning between six and seven Mr. Brown was 
slightly ill (Rec., 47), next morning he was seriously ill 
and was taken to Sibley Hospital (Rec., 39). 

He improved and 26th of same month made a will giving 
his wife all he had and naming her executrix (Rec., 9). 
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December 19, 1907, petition was filed in name of John 
A. Brown against his wife, Rachel A. Brown, appellant 
herein, asking that his marriage to her be annulled (Rec., 

7). 

December 23, 1907, John A. Brown by the name of John 
Brown made another will giving $2,000 to a niece, and 
residue of his estate to other than heirs and next of kin 
(Rec., 5). It names appellee Schwartz as one executor 
and appellee Reeves, principal beneficiary, as the other. It 
recites that Brown and appellant intermarried, that she 
claims to be his wife, that he had begun suit to annul that 
marriage, and that he had signed the will of November 26, 
1907. (Rec., 11.) 

April 23, 1908, John A. Brown was adjudged a lunatic 
on a petition for that purpose filed by Benjamin H. 
Schwartz, one of the attorneys for said Brown in said an¬ 
nulment suit. (Rec., 10, 11.) 

Reuben O. Moon, one of attorneys for appellees, was ap¬ 
pointed committee in lunacy of said Brown, and substituted 
in said annulment case. (Rec., 10.) 

Appellant denied that her marriage to Brown was in¬ 
valid and filed a cross petition asking to have it decreed 
valid and to be allowed alimony, etc. (Rec., 10.) 

August 17, 1908, said Brown died at said hospital, leav¬ 
ing an estate of more than $50,000, all personalty (Rec., 
1,9.) 

Appellees filed petition for probate of will of December 
23, 1907, and petition makes substantially same recitals 
as the will. (Rec., 2.) 

Caveat was filed by Mary A. Delaney, sister and sole 
heir of said Brown. (Rec., 16.) 

Caveat was also filed by appellant and later with leave 
of court she filed an amendment to same. (Rec., 4, 8.) 

Appellant also filed her husband’s will of November 26, 
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1907, and petition for probate of same and letters testa¬ 
mentary. (Rec., 9.) 

Appellees made a motion in Probate Court to frame the 
following “preliminary” issue, “Was the caveator Rachael 
A. Richardson, claiming to be Rachael A. Brown, lawfully 
married to John A. Brown, deceased?” (Rec., 19.) 

The court on said motion made an order framing said 
issue, and fixing date for trial. (Rec., 20.) 

The issue tried in this case appellees contend with the 
approval of the trial justice is for the purpose of determin¬ 
ing the right of appellant to file a caveat (Rec., 35). 

The court ordered that the Clerk draw the names of 24 
persons to serve as jurors to try said issue, and the Clerk 
drew same as provided by Section 140 of the Code. (Rec., 
20 , 21 .) 

On the day fixed for trial, the court ordered that “with - 
consent of the Justice holding Criminal Court numbered 
two (2), that the issue in this cause be tried by the jury 
summoned and now in attendance upon that court.” (Rec., 
22 .) 

After examination by court of jurors summoned in this 
cause as to their qualifications twelve were called into the 
jury box and examined by counsel on their voir dire. Ap¬ 
pellant demanded a struck jury which the court refused and 
an exception was noted. 

Appellant also made one peremptory challenge which the 
court refused and an exception was noted. (Rec., 34.) 

Appellant also objected to swearing a jury because the 
court had no jurisdiction to try this issue in this way, this 
is a collateral attack on a marriage, death of husband set¬ 
tled that issue, but if not, there is pending in this court an 
Equity cause for that purpose, which being suggested this 
proceeding abates. 

The court overruled the objection and an exception was 
noted. (Rec., 35.) 
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Proof follows: 

Between six and seven morning of the marriage land¬ 
lady was up stairs, heard Mr. Brown call, went to his room 
and he said “Come in,” she went in and “he said he had 
had a little sick spell,” and asked her to assist him to the 
bed and she did. 

Then he asked for appellant, who came and asked him if 
he wanted a doctor. 

He replied, “No I don’t want any doctor, I want you to 
fulfill your promise, marry me, stay in my room and attend 
to me.” “He told her to go for the license and the min¬ 
ister.” She telephoned for a physician who came. (Rec., 
47.) 

He had never known Mr. Brown before his call that 
morning. (Rec., 39.) 

The physician examined Mr. Brown, was told that he 
had been partially paralyzed in one side for years. “There 
was nothing wrong with his pulse and heart. Respiration 
good, and had no fever. There was nothing at all the mat¬ 
ter with the man that morning. He had a slight cerebral 
hemorrhage to which I attributed the trouble he had with 
his tongue and mouth. He could speak loud enough so 
anybody could understand him, and as far as swallowing 
was concerned I was told he had been eating his breakfast.” 
“He was not paralyzed enough so that you could notice 
anything wrong with his tongue.” “I asked him whether 
he had had his breakfast and he said yes.” “He said he 
was not sick, he didn’t want to take medicine.” “I asked 
him how he felt, and he said ‘tolerably well.* He says ‘I 
don’t want a doctor; I want a preacher; I want to get mar¬ 
ried.’ I am giving his exact words as closely as I can give 
them.” 

« 

“He asked Miss Rachel to go to the trunk and get the 



money to go and get a license, and $tye went and go* the 
money. He says ‘go and get a license.* ** 

“He took and shook my hand and said, ‘I don't want a 
doctor; I want to get married.’ He said he wanted to 
marry Rachel. She asked me about getting married, and I 
said ‘you had better see a lawyer.* ** “She asked me whether 
they could get married, and I said that so far as his mind 
was concerned, she could.** “I was there as a physician, 
and they asked me whether his mind was in the condition 
where he could get married and I said yes.’’ “The man’s 
mind was clear; it couldn’t be any better.** 

Upon arrival of the clergyman the physician then asked 
Mr. Brown if he wanted to marry Rachel, who was stand¬ 
ing near, and he said “yes.” 

The physican was present at the marriage and after it 
congratulated Mr. Brown, “and he smiled. He was pleasant 
and happy seemingly.** 

The physician said “good-bye” and told him that he did 
not tshink it necessary to come back unless some recurrence 
took place. 

(This physician has practiced medicine for more than 48 
years. Testimony of Dr. Strickler, Rec., 38 et seq.) 

The landlady, Mrs. Kern, tells the facts of this case as 
they took place that day, as follows: 

“On the 22d of November, 1907, I first found Mr. 
Brown in his room trying to get to his bed. I went up 
stairs to do my morning cleaning, and I thought I 
heard him call. I listened and I did not hear any more. 
Then I went to his room and knocked and he said 
‘come in.* I opened the door and went in, and found 
him trying to get up. He said he had had a little sick 
Spell and asked would I assist him to the bed, which 
I did. Then he asked for Miss Richardson, and she 
had come in from her office that morning. I went down 
to her room and told her Mr. Brown was sick and 
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had asked for her. She went up stairs to his room 
with me. She said to Mr. Brown: ‘I am sorry to see 
you sick, shall I send for a doctor?’ And he said, ‘No, 
I don’t want any doctor, I want you to fulfill your 
promise, marry me, stay in my room and attend to me.’ 
She said ‘What, Mr. Brown, in your condition?’ And 
he says: ‘Yes, in my condition.’ He told her to go for 
the license and the minister. She said to me that she 
was going to send for a doctor. He said he did not 
want any doctor. She said, ‘I am going down to the 
drug store and telephone to the doctor regardless 
whether he wants a doctor or not,’ which she did do, 
and asked if I would stay in the room until she came 
back or be near the room. She telephoned for the 
doctor and he came. I first saw Mr. Brown between 
six and seven o’clock in the morning and Miss Richard¬ 
son came to the room soon afterward. After we made 
him comfortable in the bed she went to the drug store, 
and I think the doctor got there between twelve and 
one o’clock. I know it was sometime after the whistle 
had blown at the Government Printing Office. Miss 
Richardson at the time was employed at the Bureau of 
Engraving and Printing. I saw Mr. Hunter there that 
day. He and Miss Richardson were in the parlor hav¬ 
ing some conversation, but of course I do not know 
what the conversation was. Then he asked me if I 
would go up and ask Mr. Brown if he still wanted Miss 
Richardson to marry him on that day, and I went up 
and asked him if he was still in the notion of marry¬ 
ing, and he said he was. Then, to my recollection, I 
think Mr. Hunter told the preacher to go up and the 
doctor. No one was in the room with Mr. Brown when 
I went up there and asked him. He said that he wanted 
to marry that lady; that she had put him off for a long 
while; that he was sick and wanted to marry that day. 
Doctor Strickler went up, I think, and the preacher 
went up. When the ceremony was performed I think 
Mr. Hunter was there. I was in the room with the 
preacher, Mr. Hunter and the doctor. The ceremony 
was just as any other ceremony that I ever witnessed; 
nothing unusual. The preacher read the license to 
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him and he told him that he understood everything 
thoroughly. Mrs. Brown was present. After the cere¬ 
mony was all over we all congratulated Mr. Brown, 
and he seemed very happy. It was a Methodist cere¬ 
mony, I think. Mr. Brown made the responses, and 
put the ring on Mrs. Brown’s finger during the cere¬ 
mony. To the questions he made the response, ‘I will.’ 
He was asked the question, ‘Do you take this woman to 
be your wedded and lawful wife?’ and he said, ‘I will.’ 
The same question was asked Miss Richardson, and 
same answer made. The minister congratulated them, 
and pronounced them man and wife. We all congratu¬ 
lated Mr. Brown and he told Mrs. Brown to go to his 
trunk and she would find money there to defray the 
expenses, which was where he had told her before she 
went to get the license, and he repeated it. She went to 
his trunk, got out a bill and held it up to Mr. Brown, 
and he nodded to her, yes, and she handed it to the 
preacher. I saw Brown often during the day and he 
appeared to be as rational as I ever saw him. That 
night he occupied the same room he had occupied 
since he had been at my house, and Miss Richardson 
occupied the same room. I last saw him that night at 
about seven o’clock and he seemed very comfortable 
and seemed to be getting along very nicely when I told 
him good-night.” 

On the morning after the marriage the physician was 
called to see Mr. Brown and found him unconscious, un¬ 
able to move, his bowels involuntary, his urine involuntary. 
He had suffered a recurrence next morning of the cerebral 
difficulty. “He got over his recurrence and took another 
one in the hospital.” “He had recurrence after recurrence 
there.” 

Appellees produced Dr. Kauffmann, who had not seen Mr. 
Brown until more than a month after he was married, and 
other witnesses, but none of them testified to anything which 
tended to contradict the testimony on behalf of appellant 
in any respect, or modify it or weaken it. 

Counsel for appellees called appellant as a witness and 
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asked her if she had been married before she ahd Mr. 
Brown were married, to which counsel for appellant ob¬ 
jected, and the objection being overruled took an exception. 

Appellant answered that she had married in 1873 her 
first cousin, Richard R. B. Goodman, and that she was 
bom in 1858. She was then asked by counsel for appel¬ 
lees if a designated man in court was this man she mar¬ 
ried in 1873, and she answered: “I could not tell.” “I see 
no resemblance to the man.” “It has been over thirty-five 
years ago since I saw that cousin when I was a girl in Vir¬ 
ginia.” (Rec., 61, 62.) 

Counsel for appellees called one Richard R. B. Goodman, 
who in answer to a question said he recognized appellant 
and her name was Rachel Anna Goodman. He was then 
asked: “Is that the woman you married?” Objection 
was made by counsel for appellant and overruled and ex¬ 
ception noted, and the witness answered, “I did.” 

Appellees also introduced in evidence a deposition of 
John A. Brown, taken December 23, 1907 in the annulment 
suit. 

It was objected to by counsel for appellant, and after 
testimony was closed was, on motion, stricken out by order 
of court. 

In the deposition questions of counsel in regard to the 
wife referred to her as Anne (She was never known by 
that name, but by her first name, “Rachel.” Rec., 86.) 

Nowhere in this deposition does Mr. Brown deny his 
marriage to appellant. His answers were nearly all “yes,” 
or “no,” and to leading questions. (Rec., 66 et seq.) 

Thereupon appellees rested and counsel for appellant 
called Miss Carrie A. Loomis in rebuttal, and informed the 
court that it was proposed to show by this witness that 
there was an engagement of more than two and a half 
years between Mr. Brown and Miss Richardson, that he 
had bought her a wedding ring and a wedding outfit, and 
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had engaged rooms at Atlantic City for the wedding trip, 
and had made inquiry about an apartment for them to oc¬ 
cupy for the winter, that he was almost a daily caller on 
appellant, that he had told divers persons of this engage¬ 
ment, that a few days before this marriage he had packed 
his trunk for this wedding trip and that he had packed her 
clothes with his in it; that they were to be married No¬ 
vember 14th, and that the wedding was postponed by rea¬ 
son of some disagreement until the 28th; that Mr. Brown 
and appellant had prepared a list of 160 persons to whom 
they were to send announcement cards. 

Counsel for appellant also called her as a witness and 
offered to prove the same by her. 

Counsel for appellees objected to these witnesses in re¬ 
buttal, the court sustained the objection, and counsel for 
appellant excepted. (Offer Rec., 71-72, exception 77.) 

Thereupon counsel for appellant proved by a Virginia 
attorney what was the law of divorce and publication in 
regard to same in that State in 1873 and continuously there¬ 
after until 1879. 

Appellant testified in substance that she and her cousin 
Goodman were married at the home of her parents, 
Mathews County, Virginia, in January, 1873, and went to 
Baltimore, Md., where she was ill. Her husband told her 
he was in the navy and his ship was ordered away on a 
three years’ cruise and he would take appellant home and 
'board her with her parents until his return, and would 
write her from every port and send her support, and he 
then took her to the boat in Baltimore, put her on board 
for home. 

This took place in February, 1873, the month after their 
marriage, and after leaving her at the boat he did not write 
her or furnish her any support, or send for her, or visit 
her, or ask her to come to him, or let her know where he 
was. (Rec., 89.) 
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She further testified that in 1878 a divorce suit was 
begun in Mathews County, Virginia, by appellant, by her 
father as next friend, and that in due course, after service 
bv publication, she secured a decree of divorce from said 
marriage. That she saw the divorce advertisement in the 
newspaper, saw the notices posted on the court house door, 
the steamboat landing and postoffice, and that during the 
time of the divorce suit was pending she wrote her hus¬ 
band, and the letters came back to her with his handwriting 
on them, the letters showing they had been opened. 

She testified further that she mailed him a newspaper 
with the divorce publication in it and that she received a 
letter from him during the pendency of the suit and before 
the divorce was granted, acknowledging the receiving of 
the newspaper which appellant had sent to him, ‘"the news¬ 
paper summoning him to come to Mathews County.” 

Whereupon the following testimony was taken: 

By Mr. Jeffords: 

Q. Mrs. Brown did you mail this notice with your 
own hand? 

A. I did. 

Q. Did you hear from Mr. Goodman during the 
time of the pendency of that suit? 

A. Yes, sir. 

(Mr. Schwartz: I object to that, and move that 
the witness’ answer be stricken out under your 
Honor’s former ruling.) 

(The Court: The objection is sustained and 
the motion granted.) 

(Mr. Jeffords: We take an exception to that.) 

Q. Have you any letters that Mr. Goodman wrote 
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your father during the pendency of this divorce case, 
in regard to this divorce case and in regard to receiv¬ 
ing the newspaper notice of it? 

(Mr. Schwartz: Same objection.) 

(The Court: The objection is sustained.) 

The Witness: He had several. 

(Mr. Jeffords: I note an exception.) 

Q. Did he write to you during the pendency of this 
divorce case? 

A. Not— 

(Mr. Schwartz: The same objection, if the 
Court please.) 

(The Court: The objection is sustained.) 

(Mr. Jeffords: I note an exception.) 

Q. Have you any of the letters which you received 
from him during that period? 

A. Not now. We kept those letters for over twenty 
years, Mr. Jeffords. 

(Mr. Schwartz: Now, if the Court please, I 
move that the witness’ unresponsive answer be 
stricken out, I permitted her to say whether she 
had or not.) 

(The Court: The motion is granted.) 

(Mr. Jeffords: I note an exception.) 

Q. And after your marriage in 1873 where did you 
go? 
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A. To his mother's in Baltimore. He was living 
in Annapolis, Maryland. 

Q. How did you know that? 

A. I received letters three and four times a week. 
He boarded (me) with his mother in Baltimore. He 
couldn’t take me to Annapolis because he had a wife 
and family there.) 

(Mr. Schwartz: I move that the answer of 
the witness be stricken out.) 

(The Court: The motion is granted.) 


(Mr. Jeffords: I note an exception.) 

Q. Did he tell you he had a wife and child in An¬ 
napolis ? 

(Mr. Schwartz: I object to that, if the Court 
please.) 

(The Court: On what theory is that relevant?) 

(Mr. Jeffords: On the theory that the man 
to whom she was married was at that time a 
married man.) 

(The Court: Is that the mere statement of 
somebody that he was?) 

(Mr. Jeffords: That would be evidence tending 
to show that, I should think, if the man himself 
said that to this lady, and then sent her home and 
never saw her again, or went near her.) 

(The Court: The objection is sustained.) 

(Mr. Jeffords: I note an exception.) 


Q. Did you afterwards learn that that was the fact ? 

(Mr. Schwartz: That is objected to.) 

(The Court: The objection is sustained.) 

(Mr. Jeffords: I note an exception.) 

Q. Have you ever seen these sons of his? 

(Mr. Schwartz: If the Court please, I object.) 

(The Court: The objection is sustained.) 

(Mr. Jeffords: I note an exception.) 

Q. What did Mr. Goodman say to you shortly after 
the marriage, about his wife and child in Annapolis? 

(Mr. Schwartz: I object to that.) 

(The Court: The objection is sustained.) 

(Mr. Jeffords: I take an exception, now, if 
your Honor please, to the latest ruling of the 
Court.) 

Q. Did he give you any money to pay your bills ? 

A. Not one dollar. 

Q. At any time? 

A. Never from the time I stood at the altar with 
him, Mr. Jeffords, until the day I received the order 
from the court, freeing me from that wicked man. 

Q. What did he say to you about supporting you or 
giving you money, or anything of that kind, if any¬ 
thing ? 

A. Yes. He promised to support me. He told me 
if I would go home to my parents and remain with 
them for three years, he would support me, and send 
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the set of furniture, in Baltimore, to Mathews, for 
me. He didn’t do either. 

Q. Did he ever come down there? 

A. No, sir. I never heard of him until Mr. 
Schwartz informed me that he was still living. 

Q. You speak of furniture in Baltimore. What do 
you mean by that? 

A. He gave me a beautiful set of furniture, a bridal 
present—pictures and rugs. 

Q. What did he tell you about that at any time after 
that ? 

A. Before leaving Baltimore, sitting in the room, 
he told me he would ship all those things to Mathews, 
while he was off to sea on that three years’ cruise; 
that he would ship that set of furniture to me. 

Q. Did he? 

A. No, sir; he sent it to his wife in Annapolis, in¬ 
stead. 


(Mr. Schwartz: I move that the witness’ state¬ 
ment be stricken from the record.) 

(The Court: The motion is granted.) 

(Mr. Jeffords: Let an exception be noted, 
please.) 

Q. After this divorce proceedings began, did you see 
a letter written to him by your father, and sent to him 
—you need not answer until the court rules—in regard 
to the payment of the fees and expenses of this divorce; 
and did you see his answer to that letter? 

(Mr. Schwartz: I object, first, on the 
ground—) 

( 

(The Court: The objection is sustained (Rec., 

75 et seq.). 

(Mr. Jeffords: I note an exception.) 


i 
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Thereupon counsel for appellant recalled R. R. Bruner 
Goodman, who testified that he was bom in Maryland and 
lived there until 1873, that he was discharged from the 
Navy April 13, 1873, left the State of Maryland July 31, 
1873, and had never returned to that State. The witness 
further testified as to appellant as follows: 

“The day came when she expressed a desire to go 
home, after her sickness with rheumatism, and I con¬ 
sented.” (Rec., 88.) 

By Mr. Hunter: 

Q. From the time that you last saw your wife in 
Baltimore, up to the present time, have you in any man¬ 
ner or in any way contributed to her support? 

A. No, sir; for the simple reason of not knowing her 
location and not knowing whether she was living or 
dead until I saw* a communication in the papers an¬ 
nouncing her marriage to John A. Brown. 

Q. When she got on the boat that morning and you 
left her you knew where she was going, did you 
not? 

A. Certainly I did. 

Q. Where was she going? 

A. She was going to Mathews County, Virginia. 

The court examined this w itness at some length, but un¬ 
der suggestion by counsel for appellant that same was not 
responsive to anything brought out by counsel for appel¬ 
lant and reserved an exception. 

During this examination by court the witness said his 
name w r as not R. Bruner Goodman (Rec., 87 et seq.). 

Thereupon counsel for appellant offered in evidence the 

certified record of the divorce proceeding in Mathews Coun¬ 
ty, Virginia, between appellant and R. R. B. Goodman 

(Rec., 95). 







The court refused to admit same in evidence and an ex¬ 
ception was noted. • 

Thereupon counsel for appellant moved the court to in¬ 
struct the jury to return a verdict for the plaintiff in this 
case on several grounds: “First, that a prima facie mar¬ 
riage, in fact, was proven, and that there is no competent 
evidence in the case to rebut it; that the so-called Virginia 
marriage had not been proven by competent evidence.” The 
motion was denied and exception noted. 

Counsel for appellant moved to have the jury discharged 
because the court is without jurisdiction to try this issue 
in this way, the Probate Court is without jurisdiction to try 
the nullity or validity of marriage, this is a collateral attack 
on a marriage, the death of the husband settles the question 
at issue in this trial, but if it does not there is pending at this 
time in this court in the equity branch of it an annulment 
proceeding for the purpose of determining the single ques¬ 
tion raised by this issue, and upon suggesting that the trial 
of this issue abates. 

The court overruled this motion and an exception was 
noted. 

The court thereupon instructed the jury to answer in the 
negative, and counsel for appellant noted an exception to 
same. 

Motions in arrest and for new trial were overruled and 
the court passed a decree, in one clause confirming the ver¬ 
dict and in another clause decreeing that appellant was not 
lawfully married to John A. Brown, deceased. 

Appeal was thereupon taken. 

ASSIGNMENT OF ERRORS. 

The Trial Court erred as follows: 

1. In framing the issue, and trying it. 

2. The xourt erred in not holding that pleading and sug- 


gteting a pending adit in this court to tty tho soil question 
involved in this issue did not abate the trial of this issue* 

3. In not allowing apptUant a struck jury* 

4. In not allowing appellant peremptory challenge* 

5. In permitting appellant to testify to former marriage* 

6. In permitting R. R. B. Gobdkftan to testify as to hit 
marriage. 

7. In examining said Gooc&mn over objection of coon* 
set for appellant. 

8. In refusing to let appellant testify as to what Good* 
man told her, what she learned, and what she knew about 
wife and family of Goodman when he married her. 

9. In refusir^ to let appeU&nt testify as to what Good¬ 
man wrote her, and as to letters he wrote her father and 
which she saw about the divorce proceedings of appellant 
in Mathews County, Virginia, in 1878. 

10. In refusing to allow testimony for appellant in re¬ 
buttal. 

11. Ih refusing to grant the motion of appellant to in¬ 
struct a Verdict for her. 

12. In refusing to grant the motion of appellant to dis¬ 
charge the jury. 

13^ In refusing arrest of judgment 

14. In refusing to admit in evidence the properly exem¬ 
plified copy of the Virginia divorce record. 

ARGUMENT. 

Jurisdiction of Probate Court. 

1. The trial court erred in framing this issue and try¬ 
ing it. 

The Probate Court has jurisdiction to try only issues 
raised by a caveat. (Sec. 136 Code.) This issue Was not 
raised by any caveat. 

If is not an “issue as to wills.” (See. 140 Cade.) 


It is not an “other issue” within the law. (Sec. 142, 
Code.) 

It is not a “preliminary” issue. 

Counsel for appellees seek to have this issue decided 
against appellant, and thus prevent her filing a caveat to 
the will of December 23, 1907. (Rec., 35.) 

If this issue be decided against appellant, she will never¬ 
theless be entitled to file and prosecute her caveat—but it 
has already been filed by her and with leave of court she 
has filed an amendment to it. 

Besides, she is named as sole beneficiary and executrix 
in a will less than a month earlier and for that reason she 
has a right and it becomes her duty to file and prosecute 
such caveat, and she is entitled to the order and assistance 
of court so to do. 

If it were regular and lawful to determine this issue it is 
nevertheless wholly useless to do so at this time. 

If on trial the will giving the estate to strangers is broken 
and the will giving the estate to the widow sustained, it will 
be immaterial whether or not her marriage to Brown is 
lawful. 

If at the time of distribution there should be nothing 
to distribute the question of her marriage to Brown will be 
immaterial. 

The Probate Court has no jurisdiction except that ex¬ 
pressly conferred by law. 

Cook vs. Speare, 13 D. C. App., 446. 

Wiser vs. Lockwood, 42 Vt., 720-725. 

The Code and rules of court expressly provide that such 
an issue shall be tried as therein prescribed. 

“All applications * * * for decree annulling 

a marriage shall be made by petition to the Supreme 
Court of the District, and the proceedings thereupon 



shall be the same as in Equity causes, except so far 
as otherwise provided.” (Sec. 963 Code.) 

No other provision is made. 

“In all suits for nullity of marriage the court shall 
order a reference to examiner or commissioner to take 
proof of all material facts * * * and after the 

completion of the testimony all such cases shall be 
placed upon the calendar of the Equity court before 
the same can be heard.” (Equity Rule 93.) 

Appellees moved for framing this issue nullity of mar¬ 
riage vel non and judgment rendered in their favor. 

By Sec. 971 Code, it is provided that there can be no 
decree of nullity of marriage in favor of any one not a 
resident of the District of Columbia. 

Appellant Schwartz testifies (Rec., 49) that he resides 
in Philadelphia, Pa., and Rec. 5 shows appellee Reeves to 
be of the same place. 

Neither is heir or next of kin. 

The trial of this issue below was not only a collateral 
attack upon appellant’s District of Columbia marriage two 
years ago, but a collateral attack upon appellant’s Vir¬ 
ginia divorce decree thirty years ago. 

Such collateral attack is against the well settled law of 
the land and the well considered decisions of the Court of 
Appeals in this jurisdiction. 

Richmond and Danville Railroad Co. vs. Gorman, 7 
D. C. App., 91. 

Veach vs. Rice, 131 U. S., 293, 314. 

Davie vs. McDaniel, 47 Ga., 195. 

Barnes vs. Underwood, 54 Ga., 87. 

Arnold vs. Arnold, 62 Ga., 627. 

Tant vs. Wright, 65 Ga., 412. 

Ogden vs. Ogden, 17 D. C. App., 104-109. 


A divorce decree unquestioned lor twenty yean it pre¬ 
sumed to be valid. 

Wilson vs. Holt, 83 Ala., 540. 

Thompson vs. Thompson, 91 Ala., 591. 

ABATEMENT. 

2. The court erred in not holding that while the annul¬ 
ment suit was pending, another suit to try the only ques¬ 
tion involved therein must abate upon pleading or suggest¬ 
ing the annulment suit. 

The issue tried below raises the sole question of the 
validity vel non of the marriage of John A. Brown to ap¬ 
pellant, the sole issue that was raised by the annulment 
suit 

Mr. Moon, one of the attorneys for appellees, on page 
94 of the record touching the admissibility of a deposition 
of said Brown in said annulment suit, says: 

"It seems to me that the authorities all go to estab¬ 
lish the fact that a deposition taken under those con¬ 
ditions is not only evidence in the particular case, but 
in any other case between parties and privies where 
the same subject-matter is at issue. Your Honor, as 
I understand, the sole question at issue in the case in 
which the deposition was taken was: Was the mar¬ 
riage a legal marriage? Was it between John A. 
Brown and Rachel Brown? The whole testimony 
concentrated upon the question of the legality of that 
marriage upon the ground of his assent. The sole 
question involved here is, Was there a legal marriage? 
The parties are exactly the same, or they are the 
privies of the parties. The executor of the will here 
being the privy of John A. Brown, and the contest 
being between the same parties, the same subject-mat¬ 
ter is at issue, and it seems to me, therefore under all 
the authorities, that the deposition is just as compe¬ 
tent here as k was there.*’ 


Thi pleadings in this ease show the existence at the time 
of the trial herein of the pendency of the annulment tost 
and that all the testimony had been taken in it and the 
cause calendared for trial. (Rec., 2.) 

The pendency of this prior suit between the same parties 
for the same purpose was suggested to the court before the 
jury was sworn and objection was made to swearing the 
jury for that reason. Objection was overruled and excep¬ 
tion noted. 

The same objection was urged at the close of the trial as 
a reason for the discharging of the jury, and overruled and 
exception taken. 

A second suit between the same parties in the same court 
for the same purpose abates upon suggestion of the first. 

Express Co. vs. Burdette, 7 D. C. App., 551, 560. 

Upon the death of one party to a marriage contract the 
validity or invalidity of the same can not further be ques¬ 
tioned in any proceeding in any court. 

Secs. 236, 243 Code. 

One Blackstone Com., 434. 

Green vs. Watkins, 6 Wheat., 260. 

Cropsey vs. McKinney, 30 Barb. (N. Y.), 47. . 

Famshill vs. Murray, 1 Bland (Md.), 479-483. 

Danenhower vs. Ball, 8 D. C. App., 137. 

Corbet vs. Pond, 10 D. C. App., 17. 

Hinks vs. Harris, 4 Mod., 182. 

Hemming vs. Price, 12 Mod., 432. 

Griffin vs. Banks, 24 How. Prac. N. Y., 213. 

Bonham vs. Badgley, 7 Ill., 622. 

First Edition Encyclopedia of Law, Vol. 5, 132. 

First Edition Encyclopedia of Law, Vol. 6, 712. 

13 Encyclopedia of Pleading and Practice, 882. 
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3 and 4. The Court erred in not allowing a struck jury, 
and peremptory challenges. 

A special Probate Court jury for the trial of this issue 
was drawn under section 140 of the Code. (Rec., 20, 21.) 

That section makes the only provision under which a Pro¬ 
bate jury can be lawfully drawn. 

That same section provides that copy of the issue and no¬ 
tice of time and place of trial shall be served on all persons 
claiming under the will. 

This was not done. 

The same section provides that the proceedings for im¬ 
paneling jury for the trial of issues thereunder shall be same 
as if they were being tried in the Circuit Court. 

There can be no doubt that in the Circuit Court a party 
litigant would be entitled to a struck jury and peremptory 
challenges. 

Both were denied in the trial of this issue. 

If this issue be within the contemplation of section 142 
of the Code, there is no provision for drawing a jury to 
try it. 

Unless the parties in interest consent to trial without a 
jury, the only way to legally try an.issue within section 142 
is to use a jury drawn under section 140, and sworn in the 
trial of an issue thereunder, which when “so sworn” may 
also be employed in the trial of other pending issues in the 
Probate Court not relating to wills; or by “any jury sum¬ 
moned for service in any of the Circuit or Criminal Courts,” 
with the concurrence of the Justice presiding in said court. 

In this trial the jury had not been “so sworn,” and was not 
“any jury summoned for service in any of the Circuit or 
Criminal Courts.” 

Sec. 140, Code. 

Sec. 72, Code. 


To try this issue, the learned trial Justice ordered and a 
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special Probate jury was drawn under section 140. (Rec., 

20 , 21 .) 

That section is entitled, “Trial of issues as to wills.” 

The Court then held that this was not an issue relating 
to wills. (Rec., 35.) 

The Court examined the jury as to their qualifications, 
refused a struck jury, and refused any challenge, to which 
exceptions were taken. (Rec., 33, 34.) 

Then ordered (Rec., 22) that this issue, with the consent 
of the Justice holding said court, be tried by the jury sum¬ 
moned and now in attendance upon Criminal Court No. 2. 

Then, over objection overruled and exception taken, or¬ 
dered the swearing of the twelve men first called into the 
jury box out of the special Probate jury so drawn (Rec., 22. 
Exception Rec., 36). 

5, 6, 7. The Court ered in permitting appellant to testify 
as to former marriage, in permitting Goodman to testify to 
his marriage, and in examining him over objection and 
exception of counsel for appellant. 

Appellant introduced record of marriage of herself and 
John A. Brown to each other and proved identity of par¬ 
ties. This established that marriage. 

This is all she did in her case in chief. The presumption 
then obtains that she was a single woman at the time of such 
marriage and the burden of proof is upon appellees to show 
that she was not and if they show a former marriage, to 
show also that same did aot exist at the time of the mar¬ 
riage of Brown and appellant to each other. It would not 
be sufficient to prove only that appellant had contracted a 
prior marriage. This, however, was not proved. 

When marriage is proved it is usually presumed to con¬ 
tinue until proof to the contrary establishes its non-continu¬ 
ance, but this presumption wholly fails in case of second 
marriage; otherwise all second marriages must be pre- 



siim^d bigamy, and when a second marriage is questioned by 

reason of a prior marriage it is necessary in order to affect 
the second marriage that those questioning it should not only 
establish the prior marriage, but should also prove that it 
had not been dissolved, even though to do that involves prov¬ 
ing a negative. 

1 Bishop Mar. & Div., Sec. 457. 

19 Vol., 2 Ed., Ency. Law, 1209. 

Klein vs. Laudmon, 29 Mo., 259. 

Hadley vs. Rash, 21 Mont., 170-173. 

Johnson vs. Johnson, 114 Ill., 611-615-617*621. 

Coal Co. vs. Jones, 127 Ill., 379, 386. 

Blanchard vs. Lambert, 43 Iowa, 228. 

Hull vs. Rowles, 27 Miss., 471. 

Carroll vs. Carroll, 20 Texas, 732. 

Boulden vs. Mclntirc, 119 Ind., 574. 

Grand Lodge vs. Parsons, 108 Iowa, 6. 

i 

Appellant called as a witness by appellees was asked if she 
had been married before she and Mr. Brown had been mar¬ 
ried, and over objection by counsel for appellees which wa a 
overruled and exception noted, she was required to answer 
and stated that she was married over thirty-five years ago 
to her cousin, Richard R. B. Goodman, when she was under 
the age of 15 years. 

She was then asked by counsel for appellees if she recog¬ 
nized a man seated in court as that Goodman, and her reply 
was, “I could not tell,” “I see no resemblance to the man. 
It has been over thirty-five years ago since I saw that 
cousin when I was a girl in Virginia.” 

The parties to marriage are not competent witnesses to 
prove same. 

; Coal Co. vs. Jones, 127 Ill., 379. 

Hull vs. Rowles, 27 Miss., 471. 


This !s d pfrdcWdlrig to aririri! a mdhiajge drtd the admis¬ 
sions of the Jonties tin nbt be takeh is pfcdof. 

Sec. *54, Code. 

Bergheimer vs. Bergheimer, 17 D. C. App., 46i. 
LfertbiV V&. LeHbft, 24 D. G. Ap£., 1150. 

Counsel for appellees called as i Witness Richard R. B. 

Goodman and asked HiHt if he retogriifcbd appellant arid he 

• % 

rallied in the affirmative. Asked Who she Was and he replied 
“Rachel Anna Goodman,” he wds theh asked; “IS that the 
Wbman you mdrHed.” He ihiw^hed, “I did.” (Rec., 6i, 
63 .) 

This testhhbh^ of GoOdffidh Was tikeri Under Objection 
which Was dVerhlled arid ekceptlbri hotted. 

The testimony of R. R. Bruner Goodman should have 
beteH ekciuded bOcaUSe he did Hot 1H dfiy Wdjr Identify him¬ 
self, he did hot show Wfieh, whette and Uhdiel- What citrurtt- 
stances he had khbWh appellant; He did HOt tell when, WH^ri 
or UHder What tihruhistaHt^s He and appellant Were mar¬ 
ried if at all, or by whom married or what Was her rtairte 
before marriage arid fbt indeflhiterteSfc albti£ HiS tbstidioHy 

should have been excluded. 

In tHe petition Of 4pPellfee9 lot ptbBtte ttf HiS brawn will 
of December 23, 1907, it is altSgSd that ftp^SlUHt thah4ed 
R. R. Btunrr Goodthart, arid M the Wplieitfori td Htf fcivdat 
of appellant the sartte dllegiHori is Wade arid iri the triplica¬ 
tion to tHe tltttrindthriht to her edvriat the ittrie illefcatidH is 
niadS. 

Itt the exemplified copy of the divdfee prdferiridihgS by Hie 
appellant arid the riUH she niat+ied his hatrie appears is 
R. R. Brunet Goodman. 

In a sheet detached ffohi said exemplified retord Which 
contains a certificate of the marriage of appellant the ridttie 

of net husband is r. rt. Brum cmmia . 



The witness who was produced by appellees and who says 
he married the appellant says, “My name is not R. Bruner 
Goodman. I will expose them, if they don’t acknowledge 
it.” (Rec., 89.) 

Appellant did not know the whereabouts of the man she 
married for thirty-five years, and until informed by appellee 
Schwartz in the annulment suit (Rec., 84). 

The witness known as Goodman in the trial testified that 
he left Maryland in July, 1873, six months after appellant 
was married in Mathews County, Va., and since January 9, 
1873, date of her marriage had never communicated with 
her (Rec., 88), and further, from 1894 until 1898, had no 
communication with anyone outside of Philadelphia and at 
the trial saw a member of the family he had not seen since 
1867. 

Appellant testified he was not the man she married, and 
absence for seven years raises presumption of death—this 
presumption is stronger after thirty-five years absence and 
the jury had a right to pass on the identity of this witness. 
Sec. 252, Code. 

8, 9. The Court erred in refusing to let appellant testify 
what was in the letters received from the man she married 
in 1873, and in refusing to let her testify about his wife and 
family when she married him. 

Testimony of appellant discloses the fact that she had let¬ 
ters from the cousin she married, during the time of the 
divorce proceedings and in relation to the divorce proceed¬ 
ings, and that she saw letters he wrote her father during that 
jjeriod in relation to that subject, and that appellant knew 
about the wife that the cousin had w'hen he married her. 

10. Appellant in her case in chief proved her marriage 
to Brown by the certified copy of the record and showing 
identity of parties. 

Appellees then submitted proof and appellant had a right 
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to introduce proper rebuttal, and what she offered was such. 

11. The court erred in refusing to instruct jury for ap¬ 
pellant. 

She had proved her marriage to Brown. 

The burden then shifted to aggelle es to prove either that 
appellant was a riidj&w ^or^hat this marriage was a fraud 
upon Brown, or that he was non compos at the time, or 
that force was used, and the evidence wholly fails to show 
any reason of any kind w r hy that marriage was not in every 
respect regular, lawful and right. 

In attempting to show' that appellant was a married wo¬ 
man at the time she married Brown appellees offered over 
objection and exception of appellant evidence tending to 
show' her marriage more than thirty-six years ago in Vir¬ 
ginia. The only proof offered was the testimony of a by¬ 
stander in court w ho said he married appellant but did not 
say when, where, or by whom married, or what was her 
name before marriage. 

This certainly could not be sufficient proof of a mar¬ 


riage of Richard R. Bruner Goodman to Rachel A. Rich¬ 
ardson January 9, 1873, by Rev. A. Wiles, a minister of 
the gospel in Mathews County, Virginia. Appellant ad¬ 
mitted under objection and exception of her counsel that 
she had married Richard R. Bruner Goodman in Mathews 


County, Virginia, January 9, 1873, and that her name was 
Rachel A. Richardson before that marriage, but she tes¬ 
tified at the trial that she did not recognize this witness 
who was there known as Richard R. Bruner Goodman as 
the man she married at that time. He testified that his 
name was not R. Bruner Goodman. Therefore we say 
there was not sufficient proof of the marriage of appellant 
prior to her marrying Brown. If the testimony on that sub¬ 
ject is to be at all considered there can be no question that 
it is conflicting and if entitled to consideration should have 


been left to the jury to determine what wet proved ia re¬ 
gard to this point. 

The jury under the circumstances would have been jus¬ 
tified in reaching 4 conclusion that this bystander witness 
known at the trial as Richard R. Bruner Goodman was 
not the man to whgujp she was married. 

But if a prior marriage of appellant be considered proved 
that of itself is npt sufficient and the appellees must go 
further and prove that the marriage relation was in exist¬ 
ence at the time she and Brown were married 

* • 

This appellees did not attempt to do, the learned trial 
justice erroneously held that her prior marriage to Good¬ 
man in Virginia was proved and that the burden rested 
upon her to show a valid divorce, and then refused to ad¬ 
mit a property authenticated copy of same vhich she of¬ 
fered. 

12, 13. The court erred in refusing the motion of appel¬ 
lant to discharge the jury. 

This error is discussed under assignments one, two, three 

and four. 

14 The court erred in not admitting in evidence the 
property authenticated copy of the Virginia divorce of ap¬ 
pellant from her marriage with Richard R. Bruner Good¬ 
man. 

The testimony of appellant showed that Goodman de¬ 
serted her within a month aftec their marriage* 

There is no real denial of this desertion. The on)y, re¬ 
motely constructive denial is found in the examination of 
Goodman by the trial justice, over objection and exception 
by appellant. 

While the question of desertion is a question of UWj it 
is only such on an undisputed state of facts* Contention 
of appellant is that the undisputed facts on this case show 
such desertion. It further appears by the undisputed evi¬ 
dence that not only did this husband desert the wife but 
that he coupled with this desertion the perpetration of a 
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fraud on her, by telling her falsehoods and in making the 
promises which appellant testifies he made to her in regard 
to going hack to her parents in Virginia—the testimony of 
appellant on this subject is not denied. 

She was in Virginia at the home of her parents with the 
consent and approval of her husband and under his prom¬ 
ise to support her there, to write her from every port and 
come to her soon as he had returned from a three years’ 
cruise, which he told her he was to take. 

The testimony further shows that the husband had 
knowledge of the divorce, received notice of the publica¬ 
tion and was in correspondence with his wife and her father 
during that period about that subject. 

Further that ever since he sent his wife to her parents in 
Virginia, and for more than thirty-five years he has not 
contributed anything to her support, has not written her, 
did not see her and did not ask her to come to him and did 
not let her know where he was. On page 88 Goodman says 
he wiH swear he had no communication with appellant since 
the wedding, January 9, 1873. 

The record discloses the fact that at the time of this mar¬ 
riage and desertion appellant was under fifteen years of 
age and the husband was twenty-six years old. 

It is difficult to imagine a course of conduct by a hus¬ 
band more atrocious. 

If there be conflict as to the evidence touching desertion 
9 ame should have been left to the jury, which from the 
testimony should have found as a fact that the husband of 
the Virginia marriage deserted appellant. 

The record was duly exemplified and should have been 
admitted in evidence, if the Virginia Court had jurisdiction 
of the subject matter and of the parties. 

Sec. 905 R. S., U. S. 

Christmas vs. Christmas, 5 WaH., 290, 302. 

; . Maynard va. Hilt 125 U S., *9<X ::: ' 
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The statutes of Virginia cited by witness Jackson (R., 
74), show that the court had jurisdiction of the subject 
matter, namely a suit for divorce by a resident of the State 
of Virginia against a guilty husband, who was a non-resi¬ 
dent of the State. The evidence adduced at the trial of the 
Virginia case of Goodman vs. Goodman (which evidence 
is part of said record) and the testimony of appellant and 
of the alleged husband. Goodman, show conclusively that 
Goodman deserted his wife by procuring her to return to 
her father’s home in Virginia. He then went to Cam¬ 
bridge, Maryland, which is on the Eastern Shore of Mary¬ 
land, far removed from either Baltimore or Annapolis, 
both of which he claimed as his “home.'’ He remained at 
Cambridge until July of the same year in which he was 
married and then came to the District of Columbia. That 
he never returned to the State of Maryland. That he knew 
his wife was going to her father’s home in Matthews Coun¬ 
ty, Va., and that from the time he married her down to 
the present time he never contributed one cent to her sup¬ 
port and never informed her of his whereabouts. That the 
wife went home with his consent. Certainly from his own 
testimony the husband was guilty of deserting his wife. 

In May, 1878, appellant having been a resident of the 
State of Virginia for more than five years (from Febru¬ 
ary, 1873. to May. 1878), in fact for all her life, with the 
exception of the two or three weeks she was in Maryland 
at the home of Goodman’s mother in Baltimore, instituted, 
through her father as next friend, a suit for divorce a 
vinculo, from said Goodman on the ground of desertion. 
Process was by publication. The record itself shows pub¬ 
lication in “Hampton Monitor.” It is contended that this 
is not conclusive proof of publication. It is proof until 
rebutted by competent evidence. Appellant testified as to 
the posting of notice and the mailing of the letter to the 
last known address of said Goodman, giving him notice of 
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the pendency of the suit. This is prima facie evidence that 
all things required by the statute to be done were done and 
that Goodman received notice. 

Applegate vs. Mining Co., 117 U. S., 255. 

Rosenthal vs. Walker, 111 U. S. 

The divorce was granted in 1878 and now, more than 30 
years thereafter it is contended that the court had no juris¬ 
diction for the reason that the defendant in that suit, had 
never had his domicil in Virginia. So far as the record in 
the Virginia case and in this case is concerned, there never 
was a matrimonial domicil, unless it was in the State of 
Virginia. Goodman was an enlisted man in the U. S. Navy 
and lived on board ship. The record at page 80 erroneous¬ 
ly states that he boarded with his mother. The witness 
(appellant) testified, “He boarded me with his mother.” 
There is no evidence that they lived and cohabited in Mary¬ 
land. Goodman relieved himself of the burden of a wife 
before he assumed it; it is therefore a fair deduction that 
he never intended to establish a domicil anywhere. Cer¬ 
tainly he did not do so in the State of Maryland. The 
divorce was granted in the same county of the same State 
where the marriage was performed. 

But was it necessary for the defendant in that suit, to 
have ever had his domicil in Virginia? The rule that the 
domicil of the husband is also the domicil of the wife, and 
that she can have no separate domicil does not apply where 
she is the wronged party. 

“The rule is that she may acquire a separate domicil 
whenever it is necessary or proper that she should do 
so. The right springs from the necessity for its exer¬ 
cise and endures as long as the necessity continues. The 
proceedings for divorce may be instituted where the 
wife has her domicil. The place of the marriage, of 


the offence, and the domicil of the husband are of no 

consequence.” . 

2 Bishop, Mar. & Div. Sec. 475. 

Barber vs. Barber, 21 How (U. S.), 582. 

Cheever vs. Wilson, 9 Wall., at 123. 

Champon vs. Champon, 40 La. Ann., 32. 

» 

In the case of Cheever vs. Wilson the Supreme Court 
said that this proposition was so well settled “that it would 
be idle to discuss it.” 

Probably the best considered case on the subject is in 
Rhode Island: 

“Although as a general doctrine the domicile of the 
husband is by law that of the wife, yet when he com¬ 
mits an offence, or is guilty of such dereliction of duty 
in the relation as entitled her to have the marriage 
either partially or totally dissolved, she not only itl&y, 
but must, to avoid condonation, establish a separate 
domicile of her own. This she may establish, nay* 
when deserted, or compelled to leave her husband, nec¬ 
essity frequently compels her to establish it in a dif¬ 
ferent judicial or State jurisdiction than that of her 
husband, according to the residence of family or 
friends. Under such circumstances she gains, arid is 
entitled to gain, for the purposes and jurisdiction, a 
domicile of her own.” 

Ditson vs. Ditson, 4 R. I., 11, 87. 

Having acquired a domicile in Virginia the wife had the 
right to institute suit for divorce against husband who was 
without the confines of the States, but who was proceeded 
against as provided by the laws of Virginia, which laws are, 
in effect, the same as those in force in the District of Co¬ 
lumbia at that time. 

Ditson vs. Ditson, 4 R. I., 11. 

Felt vs. Felt, 57 N. J. Equity, 581. 

Cheever vs. Wilson, 9 Wall. 





88 


"The State has absolute right to prescribe the con¬ 
ditions upon which the marriage relation between its 
citizens shall be created, and the causes for which it 
may be dissolved. One of the parties, guilty of acts 
for which by the law of the State a dissolution may 
be granted, may have removed to a State where no 
dissolution is permitted. The complaining party would 
therefore fail if a divorce were sought in the State of 
the defendant; and if application could not be made 
to the tribunals of the complainant’s domicile in such 
case, and proceedings be there instituted without per¬ 
sonal service of process of personal notice to the of¬ 
fending party, the injured citizen would be without 
redress.” 

Atherton vs. Atherton, 181 U. S., 163. 

2 Bishop Mar. & Div., Sec. 156. 

The suit having merged into a decree of the court di¬ 
vorcing the parties, the decree was entitled to be received 
in evidence in the "Courts of the United States.” 

2 Story on Constitution, Sec. 1313, Section 905, 
R. S. U. S. 

Christmas vs. Christmas. 

Cheever vs. Wilson. 

Blackington vs. Blackington, 141 Mass., 431. 

Cummington vs. Cummington, 149 Mass., 223. 

Thompson vs. State, 28 Ala., 12. 

Burlen vs. Shannon, 115 Mass., 483. 

Tolen vs. Tolen, 2 Blackf. (Ind.), 407. 

Hood vs. State, 56 Ind., 263, 271. 

Hilbish vs. Battle, 145 Ind., 59. 

Gould vs. Crow, 27 Mo., 200. 

Shafer vs. Bushnell, 24 Wis., 372. 

Siriith vs. Smith, 43 La. Ann., 1146. 

Garner vs. Gamer, 56 Md., 127. 

Hawkins vs. Ragsdale, 80 Ky., 353. 

Leith vs. Leith, 39 N. H., 20, 39-43. 

Van Orsdal vs. Van Orsdal, 67 la., 35. 
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In re James, 99 Cal., 374. 

Dunham vs. Dunham, 162 Ill., 589, 607, 610. 

In Harding vs. Allen, 9 Greenl., 140, husband and wife 
lived together in Maine. He deserted her, and took up a 
residence in North Carolina, and then married and lived with 
another woman. The first wife then moved to and resided 
in Providence. Rhode Island, and there filed a libel in the 
Supreme Judicial Court for an absolute divorce against him 
for his desertion and adultery; and the court, after service 
of a citation on him, and two continuances of the cause, 
decreed a divorce as prayed for. The wife afterwards 
married another man. The Supreme Judicial Court of 
Maine, in an opinion delivered bv Mr. Justice Weston, held 
that the divorce in Rhode Island dissolved the bond of 
marriage between the parties, and said: 

“If we refuse to give full faith and credit to the de¬ 
cree of the Supreme Judicial Court of Rhode Island, 
because the party libelled had his domicile in another 
State, and was not within their jurisdiction, we refuse 
to accord to the decrees of that court the efficacy we 
claim for our own, when liable to the same objection. 
In the case before us, it is agreed that the party injured 
was at the time an inhabitant of Rhode Island, resid¬ 
ing in Providence and this fact is recited in the decree. 
* * * The decree was rendered by the highest ju¬ 

dicial tribunal of that State. 

“As it belongs to the tribunal to declare, authorita¬ 
tively and definitely, what the law of the State is, we 
are bound to infer that by that law the bonds of matri¬ 
mony, previously existing between the libellant and 
her former husband, were thereby dissolved; and that 
such is the effect of the decree within the State of 
Rhode Island.” (P., 148.) 

“There would be great inconvenience in holding that 
a divorce decreed in the State where the injured party 
resided might not be held valid through the Union, 
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where the right of citizenship is common, where 
the party accused had established His dorriicile 
in another State, and there committed adultery. And 
this is the only objection to the efficacy of the decree 
in question, it being insisted that the court had no juris¬ 
diction over the absent party. As has been before in¬ 
timated, it would apply with equal force to many di¬ 
vorces decreed in this State. It would require that the 
wife abandoned and dishonored, should seek the new 
domicile of the guilty husband, animo manendi, before 
she could claim the benefit of the law to be relieved 
from his control. 

“It is obvious that marriage as a domestic relation, 
emerged from the contract which created it, is ktiOwn 
and recognized as such throughout the civilized world; 
that it gives rights and imposed duties and restrictions 
upon the parties to it, affecting their social and moral 
condition, of the measure of which every civilized 
State, and certainly every State of this Union, is the 
sole judge so far as its own citizens or subjects are 
concerned, and should be so deemed by other civilized, 
and especially sister States; that a State cannot be de¬ 
prived, directly or indirectly, of its sovereign power 
to regulate the status of its own domiciled subjects and 
citizens, by the fact that the subjects and citizens of 
other States, as related to them, are interested in that 
status; and in such a matter has a right, under the 
general law, judicially to deal with and modify or dis¬ 
solve this relation, binding both parties to it by the de¬ 
cree, by virtue of its inherent power over its own citi¬ 
zens and subjects, and to enable it to answer their ob¬ 
ligatory demands for justice; and, finally, that in the 
exercise of this judicial power, and in order to the 
validity of a decree of divorce, whether a mensa et 
thor or a vinculo matrimonii, the general law does not 
deprive a State of its proper jurisdiction over the con¬ 
dition of its own citizens, because non-residents, for¬ 
eigners or domiciled inhabitants of other States have 
not or will not become, and cannot be made to become, 
personally subject to the jurisdiction of its courts; but 
upon the most familiar principles and as illustrated by 
the most familiar analogies of general laws, its courts 




may and can act conclusively in such a matter upon the 
rights and interests of such persons, giving to them 
such notice, actual or constructive, as the nature of the 
case admits of, and the practice of courts in similar 
cases sanctions.” 

Ditson vs. Ditson, 4 R. I., 105, 106.. 

“The purpose and effect of a decree of divorce from 
the bond of matrimony, by a court of competent juris¬ 
diction, are to change the existing status or domestic 
relation of husband and wife, and to free them both 
from the bond. The marriage tie, when thus severed 
as to one party, ceases to bind either. A husband with¬ 
out a wife, or a wife without a husband, is unknown to 
the law. When the law provides, in the nature of a 
penalty, that the guilty party shall not marry again, 
that party, as well as the other, is still absolutely free 
from the bond of the former marriage.” 

Atherton vs. Atherton, 181 U. S., 162. 

“That a decree of divorce did not fall within the 
rule that a judgment rendered against one not within 
the State, nor bound by its law's, nor amenable to its 
jurisdiction, was not entitled to credit against the de¬ 
fendant in another State; and that divorces pronounced 
according to the laws of one jurisdiction, and the new 
relations thereupon formed, ought to be recognized, in 
the absence of all fraud, as operative and binding 
everywhere, so far as related to the dissolution of the 
marriage, though not as to other parts of the decree, 
such as an order for the payment of money by the 
husband.” 

2 Kent Com., 110, note. 

“Interstate comity requires that a decree of divorce, 
pronounced by a court of the State in which the com¬ 
plainant is domiciled, and which has jurisdiction of the 
subject matter of the suit, shall, in the absence of fraud, 
be given full force and effect within the jurisdiction of 
a sister State, notwithstanding that the defendant does 
not reside within the jurisdiction of the court which 



pronounced the decree, and has not been served with 
process thereinprovided that a substituted service has 
. been made in accordance with the provisions of the 
statute of that State, and that actual notice of the pen¬ 
dency of the suit has been given to the defendant and a 
reasonable opportunity afforded to put in a defence 
thereto; and provided further, that the ground upon 
which the decree rests is one which the public policy of 
the State in which it is sought to be enforced recognizes 
as a sufficient cause for divorce.” Felt vs. Felt, 59 
N. J. Eq. 

An examination of the authorities shows that this de¬ 
cree would have been admitted in evidence in every State 
in the Union, except New York, Pennsylvania and the two 
Carolinas. South Carolina has no divorce laws. 

At the time this decree was granted the District of Colum¬ 
bia had proceedings by publication in divorce causes similar 
to the Virginia procedure and those laws are still in force. 
The courts of this District are continually granting divorces 
against non-residents where there has been no personal serv¬ 
ices of process. The public policy of this jurisdiction should 
therefore be such that decrees of this sort be admitted in 
evidence in causes depending in the courts of the District 
of Columbia. 

(The length of this brief is such, and the cases cited so 
numerous, counsel have not cited all the authorities on the 
subject. They are collated in the opinions of the Court 
in the Atherton case in 181 U. S., the Felt case in 59 N. J. 
Eq., and in the Haddock case in 201 U. S. ■ Also in the dis¬ 
senting opinions in the latter case.) 

It is respectfuly submitted that the judgment of the trial 
court should be reversed. 

T. L. JEFFORDS, 
JOSEPH SALOMON, 
JAMES T. HUNTER, 

Attorneys for AppeUant. 
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MARY S. REEVES AND BENJAMIN H. SCHWARTZ. 
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TRICT OF COLUMBIA. 


BRIEF OF AMICUS CURIAE. 

After permission first had and obtained this brief is filed as 
an amicus curiae, on behalf of the sole heir and next of kin, 
a sister of the decedent, Mary A. Delaney of Philadelphia. 

She filed her caveat to the will of December, 1907, which 
is in favor of the appellees, and also joined in the denial of 
appellant’s right to caveat and her claim as widow. 
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She is the only blood relation of the decendent, John A. 
Brown, in the case. 

The sole and only question on appeal before this Honor¬ 
able Court rises on the issue preliminary to entertaining the 
issues on the validity of the will of 1907: 

“WAS THE CAVEATOR, RACHAEL ANNA RICH¬ 
ARDSON CLAIMING TO BE RACHAEL ANNA 
BROWN, LAWFULLY MARRIED TO JOHN A. 

BROWN.” (Rec. 20.) 

Apellant assigns fourteen reasons for error, which may be 
subdivided into two heads: 

1. Did the Probate Court of the District of Columbia 
have the jurisdiction to try and frame this preliminary 
issue ? 

2. Did it in trying the preliminary issue commit error in 
admitting evidence, and did it commit error in rejecting evi¬ 
dence. 

DID THE PROBATE COURT HAVE JURISDICTION 
TO FRAME THE PRELIMINARY ISSUE? 

The Act of Maryland, passed in 1798, Chapter 10, sub- 
Chapter 15, Sections 16 and 17, governed our procedure as 
far as issues affecting wills were concerned until the passage 
of the Code of Laws for the District of Columbia in 1902. 

The Act provides: 

(Sec. 16.) 

“Whenever either of the parties having a contest in 
the Orphans’ Court shall require, the said Court may 
direct a plenary proceeding, by bill or petition, to which 
there shall be an answer, on oath (or affirmation), and 
if the party refuse to answer on oath (or affirmation, 
as the case may require) to any matter alleged in the 
bill or petition, and proper for the Court to decide 
upon, the said party may be attached, fined, and com¬ 
mitted, or his property may be attached and seques- 
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tered, as aforesaid. (Sec. 17.) And on such plenary 
proceedings all the depositions shall be taken in writing 
and recorded, and in case either party shall require, the 
Court shall direct an issue or issues to be made up, and 
sent to any court of law which may be most convenient 
under all the circumstances, for trying the same; and 
the said issue or issues shall be tried in said Court of 
law as soon as may be, without any continuance longer 
than is necessary to procure the attendance of a witness 
or witnesses; and the power of the Court of law and 
proceedings thereto relative, shall be as hereinbefore 
directed respecting the trial of issues (Sub. C. 8, Sec. 
20), and the Orphans’ Court shall give judgment, or 
decree upon the bill and answer, or upon bill, answer, 
depositions, or finding of jury, and in all cases of con¬ 
test the Orphans’ Court may award costs to the party 
in their opinion entitled thereto, and mav compel pay¬ 
ment by attachment of the body and fine or attachment 
and sequestration, as aforesaid of the property. 

1 he Code of Laws for the District of Columbia provides 
as follows: 

“Sec. 139. Plenary Proceedings. —The court may, 
in all cases of controversy therein, direct a plenary pro¬ 
ceeding to be had, by bill or petition, to which there 
shall be an answer under oath, which may be compelled 
by the usual process, and all the depositions shall be 
taken down in writing and filed; or, if either party shall 
require it, the Court shall direct an issue to be made 
up to be tried by a jury. 

Sec. 142. Trial of Other Issues. —The trial of 
other issues pending in said court than such as relate 
to the execution or validity of wills shall also be had in 
said (probate) Court. For the trial of issues not re¬ 
lating to wills the justice holding said court shall have 
authority to fix the time of trial and determine the no¬ 
tice thereof to be given.” 

It will be seen that the Code for the District of Columbia 
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has made some changes in the law and has given the Probate 
Court the right to frame and try these issues. 

The Probate Court had the right and jurisdiction to frame 
this issue and this Court has so decided in 

Dugan vs. Northcutt, 7 App. D. C., 351. 

Where a person intends to contest a will he must be pre¬ 
pared to establish his status by competent proof. 

Remsen on Wills, p. 373. 

Middle vs. Williams, 47 N. J. Eq., 585. 

Morry vs. Sober, 63 N. H., 507. 

Edwards vs. Goulding, 38 Miss., 118. 

Reilly vs. Dougherty, 60 Md., 276. 

In Reilly vs. Dougherty, supra, the Court said: 

“IT IS ERROR IN THE ORPHANS’ COURT TO 
TRANSMIT FOR TRIAL ISSUES TOUCHING 
THE VALIDITY OF A WILL, UNTIL THE 
COURT IS SATISFIED OF THE PETITIONER’S 
RIGHT TO MAINTAIN THE SUIT.” 

The will of James Dougherty was admitted to probate and 
record in Orphans’ Court of Baltimore City; George W. 
Dougherty filed a petition alleging that lie. was the son of 
the testator and prayed a revocation of the letters which 
had been granted to Bernard Reilly and Richard Bernard, 
and that the testator was of unsound mind when he made 
the will. The executors not only denied the allegations 
of the petition affecting the validity of the will but also the 
legitimacy of the son and his right to caveat. The alleged 
son amended his petition and set forth date of his mother’s 
and father’s marriage and his birth. The executors again 
denied the standing of the caveator and prayed for an issue 
preliminary to entertaining any inquiry in regard to the 
will, of the status of the alleged son. The Court framed the 
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issues affecting the validity of the will and the preliminary 
issue at the same time. Appellant excepted on the ground 

“That the question of the right of the petitioner to 
ask for issues touching the validity of the will was a 
preliminary one and the sole question in this appeal is 
whether the appellants were entitled to have the legiti¬ 
macy of the petitioner first tried and determined.” 

L'he Court said: 

“If the decision of this Court in Brewer vs. Barrett 
is to be adhered to it was error in the Orphans’ Court to 
send any issue touching the validity of the will, until 
the Court was first satisfied of ‘petitioner’s right to 
maintain the suit’ which was denied and prayed to be 
inquired of by a jury. 

“It does not seem reasonable or just to require execu¬ 
tors and beneficiaries of a will to defend it upon the ap¬ 
plication of any intruder who may choose to prefer a 
right. A long trial might result on the validity of the 
will when the jury might find in the end that the 
caveator was without right to make the contest. A 
doctrine which invokes such injustice and in some cases 
the exhaustion of the whole estate, upon a hypothetical 
right only, cannot be sound.” 

From these cases it will be seen that the Court has the 
right to frame the preliminary issue and in the interests of 
parties in interest should do so. 

Matters which appertain solely to the jurisdiction of the 
Court or the disabilities of the suitor should never be 
blended with questions which enter into the subject matter of 
the controversy. 

Sheppard vs. Graves, 14 How., 509. 

The marriage relation or divorce between the decedent 
and the contesting widow is a proper subject of judicial 
inquiry preliminary to the contest of the will. 

Remsen on Wills, 373. 
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Matter of Hamilton, 76 Hun., 201. 

Pattee vs. Stetson, 170 Mass., 93. 

Matter of Bethune, 4 Dem. N. Y., 392. 

Rich vs. Smith, 80 Md., 96. 

Tyler vs. Murray, 57 Md., 438. 

DID THE PROBATE COURT HAVE THE RIGHT 

TO TRY THE ISSUE? 

It would appear that the legislators when enacting the 
Code of Laws for the District of Columbia had in mind 
just a case of this sort, and framed the laws to cover 
the point. \Ye have yet to find any reason urged by appel¬ 
lant other than the mere assertion that the Court had no 
right to try this issue. The difference between the act of 
1798 and the code clearly established the right in the 
Orphans’ Court to make such issues and try them. 

Appellant assigns the failure of the Court to allow per¬ 
emptory challenges and a struck jury. Counsel for appel¬ 
lant did not ask for a struck jury until after the voir dire, 
when it was too late, as they well know. Had they fol¬ 
lowed the practice in the Circuit Courts they would have 
asked for the struck jury before the jurors took their seats 
in the jury box, and it was not until after a jury had been 
selected that this point suggested itself to them. But this 
should not avail them very much, because the Court took 
the case away from the jury on the law, and appellant was 
not injured because of a failure to have a struck jury. 

Rec. 33 to 35 shows the way in which the jury was 
reached and shows how counsel for appellant inquired of 
the men impanelled and failed to show to the Court any 
reason or authority for challenge or a struck jury. 

ABATEMENT. 

Much stress has been laid by counsel on the point that the 
suit in Equity in which John A. Brown sought to have the 
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alleged marriage with the appellant annulled, on the ground 
that he never consented to it and was unconscious when 
the ceremony was gone through with, when pleaded, abated 
this preliminary issue, and in appellant’s brief (page 25) 
we find it stated that this is a proceeding to annul a mar¬ 
riage. 

Counsel surely could not have meant that, for the posi¬ 
tion assumed by appellees and myself is that there never 
was any marriage between the appellant and John A. 
Brown, for two reasons, the first that she was already mar¬ 
ried and had never been divorced and her first husband was 
still alive, the second that John A. Brown even admitting 
for the sake of argument that there was no first marriage, 
was in no position to marry, for he was, as the record dis¬ 
closes, a weak old man with tottering footsteps. At the 
time this alleged ceremony was performed he was practi¬ 
cally in extremis. - 

Appellant’s contention is hardly well taken and does not 
commend itself to sound reasoning, for if there was never 
a marriage between her and the senile John A. Brown, 
death could not abate any suit as far as she was con¬ 
cerned. There was no status between them, no condi¬ 
tion, and certainly as far as the record shows, no co-habi¬ 
tation. Of course death abates a divorce action, but John 
A. Brown was never in the position where he could marry 
a married woman. 

Appellant will remember that she attacked this will and 
it was only after she claimed that she was the widow of 
the decedent that she was put to her proof. The prelimi¬ 
nary issue is before this honorable Court and not the an¬ 
nulment suit in Equity. The issue was framed after she 
had taken the initiative in contesting a will of John A. 
Brown. The executor was not substituted in the original 
Equity suit but was made party by appellant’s onslaught 
on the will of December, 1907. Perhaps appellant’s coun- 
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sel insist that no matter what Rachael Anna Richardson 
may have done in the past, as far as marrying R. Bruner 
Goodman, her alleged ceremony, the license for which was 
obtained after she had made false statements regarding 
this prior marriage and her age to the Clerk of the Court 
of the District of Columbia, to John A. Brown should be 
upheld; that the mere fact of his death seals conclusively, 
as far as she is concerned, the manner in which this mar¬ 
riage was performed; closes up her past marriage with 
Goodman, in a word by the death of John A. Brown, 
Rachael Anna Richardson was conclusively proved to have 
been his wife. 

Appellants have the following reasoning on page 18 of 
their brief: 

“If on trial the will giving the estate to strangers 
is broken and the will giving the estate to the widow 
sustained, it dll be immaterial u’hether or not her 
marriage to Brown is lawful. 

“If at the time of distribution there should be noth¬ 
ing to distribute the question of her marriage to Brown 
will be immaterial.” 

It is hard to follow this argument, but on behalf of the 
relatives of the decedent it is most respectfully urged that 
it makes a great difference as to whether she is the lawful 
widow. 

STATEMENTS BY WIFE AND HUSBAND ARE 

ADMISSIBLE. 

“Obviously no witness, certainly no non-profession¬ 
al one can, better know whether or not ? fact of mar¬ 
riage has taken place between parties than themselves. 
Therefore a party’s deliberate admission or confes¬ 
sion of such facts, transpiring either at home or in a 
foreign country, is competent evidence against him.” 
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Bishop on Marriage, Divorce, and Separation, Vol. 
2, Sec. 1057. 

State vs. Libby, 69 Amer. Dec., 115, and cases. 

The trial justice looked into the case and questioned ap¬ 
pellant and her husband, R. Bruner Goodman, and unless 
there was some reason for withholding the truth these two 
should have testified and been allowed to testify so as to 
give as much light on the situation as possible. Was it 
privileged for them to refuse to admit their former mar¬ 
riage? Was it privileged for them to refuse to disclose 
the facts of the solemnization of the marriage and the 
manner in which they came to separate ? 

On page 61 of the Record, after appellant had been in¬ 
terrogated as to the false answers she gave when she pro¬ 
cured the marriage license in November, 1907, the follow¬ 
ing occurred: 

“(By Mr. Schwartz): 

Q. At the time you made this statement or prior to 
the time you made this statement, had you ever been 
married before? 

A. Yes, sir. 

Q. When? 

A. In 1873. 

Q. With whom? 

A. With a first cousin. 

O. What was his name? 

A. Richard R. B. Goodman. 

Q. Is this the man in the seat here (indicating) ? 

A. I could not tell (Rec., 62). 

By Mr. Moon: Madam, look at this man and state 
whether he is the man? 

A. I see no resemblance to the man. It has been 
over thirty-five years ago since I saw that cousin, 
when I was a girl in Virginia.” 
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It will be noted that this statement comes from her just 
after an admission that a false statement had been given 
to the Clerk of the Supreme Court of the District of Co¬ 
lumbia when a marriage license had been secured for the 
ceremony with John A. Brown. 

Then Mr. R. B. Goodman was called and testified: 

“By Mr. Schwartz: 

Q. Mr. Goodman, do you recognize the lady who 
was on the stand (referring to plaintiff)? 

A. I do. 

Q. Who is she? 

(Mr. Salomon: I object.) 

A. Rachel Anna Goodman. 

Q. Is that the woman you married? 

A. I did.” 

If the appellant was married before the alleged marriage 
to John A. Brown, and there was no death or valid divorce 
then the ceremony of 1907 must have ipso facto been a 
mere nullity, an empty and hollow form, for the appellant 
was in no position to assume the marital status and the 
Court had a perfect right to know the true facts and in¬ 
quire into the circumstances surrounding the first marriage 
with Goodman. Appellant and her husband testified to 
the first marriage and if their testimony is not admissible 
then we know of no reason to exclude it. 

Appellees contend that the marriage of 1873 in the State 
of Virginia had never been dissolved because the Virginia 
Courts had no jurisdiction over the husband. 

According to the familiar principles of law, a judgment 
or decree of a Court without jurisdiction is a mere nullity. 
A decree of divorce void for want of jurisdiction is with¬ 
out any legal effect and does not dissolve the marriage. 

Nelson on Divorce and Separation, p. 550. 
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A marriage of one of the parties supposed to be divorced 
by a decree which is void for want of jurisdiction or for 
fraud in obtaining or proving jurisdiction is absolutely 
void. 

Nelson on Divorce and Separation, 552. 

It is contended that the burden was on appellees to prove 
the marriage to R. Bruner Goodman and that this burden 
is still on them. What better proof could be adduced than 
the Record shows—an acknowledgment by both parties. 

In Cole vs. Cole, 153 Ill., 585, the following case is 
found bearing on this point. 

Emma Cole was legally married to George Cole in Eng¬ 
land in 1865, and about a year afterwards he deserted her 
and came to America. She lived in England and he never 
returned. In 1875 he married Amelia Hahn and lived with 
her until 1887 when she obtained a divorce from him and 
he went to Brazil, Indiana, and there in 1888 he married 
appellant, Catherine Cole. 

The question is, was this last marriage void because of 
the former one to Emma Cole ? 

Counsel for appellant insists as a matter of law , that her 
marriage being proved the presumption in favor of its 
validity is such as to cast the burden upon those questioning 
it to show its illegality, and therefore that unless Emma 
Cole has proved that the marriage between herself and 
George Cole was never dissolved his marriage to appellant 
must be held valid. 

“The presumption in favor of the validity of a second 
marriage, where the husband or wife of the first is shown 
to be living only places a burden of proving that the first 
has not been dissolved wlten it is shown that the acts of 
both parties have been inconsistent with the continuance 
of the marriage relation and it is contended without this 
qualification great injustice may be done an innocent w r ife, 
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through the wilful wrong of her husband. He deserts her 
without cause, goes to a foreign country and contracts a 
second but void marriage. She may be, and generally is, in 
such a case powerless to prove that he had not at some 
time, in some jurisdiction, obtained a divorce. Shall she 
upon a mere presumption of his innocence be deprived of 
all her right as a wife or widow because she can not pro¬ 
duce a negative proof?” We do not think a fair construc¬ 
tion of our decisions could logically lead to such a result. 
In the Schmiusser case, supra, we said: “Although the 
responsibility was upon the complainant of proving the 
negative contention that a divorce was never obtained be¬ 
fore the marriage of 1876, yet it is well settled that a party 
is not required to make plenary proof of a negative aver¬ 
ment. It is enough that he introduces such evidence as in 
the absence of all counter testimony, will afford a reason¬ 
able ground for presuming that the allegation is true, and 
when this is done the onus probandi will be thrown on his 
adversary. (1 Greenleaf, Sec. 78.) Suppose, as in this 
case, she did, the wife proves her marriage; that she in no 
way violated her marriage obligation; that her husband 
wthout cause deserted her; that she had no knowledge of 
his second marriage until after his death; that she had no 
personal knowledge of his having obtained a divorce and 
her marriage was never dissolved in the jurisdiction where 
she lived when he deserted her and where she continued to 
live until the time of his death; would not these facts in 
the absence of all counter testimony afford reasonable 
grounds for presuming that no divorce was obtained? 
The validity of the second marriage is presumed only be¬ 
cause of the presumption which is always indulged in fa¬ 
vor of innocence; that a man will not commit crime or 
bigamy. But the foregoing facts being proved by the un¬ 
offending wife the question of innocence is no longer a 
matter of presumption. 

Cole vs. Cole, 153 Ill., 585 et seq. 
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When a woman claims to be the widow of a decedent the 
burden of proof is upon her to establish the marriage. 

Davis Estate, 204 Pa. St., 602. 

Wilson vs. Allen, 108 Ga., 275. 

Baughman vs. Baughman, 32 Kansas, 534. 

The fact of marriage may be proved by the testimony of 
the contracting parties. 

State vs. Schweitzer, 57 Conn., 532. 

State vs. Wilson, 22 Iowa, 364. 

Com. vs. Hayden, 163 Mass., 453. 

28 L. R. A., 318. 

If counsel’s contention is correct then a void marriage 
could never be inquired into, a clear anomaly. The mar¬ 
riage of 1873 could not even be pointed out. The Probate 
Court has the right to inquire into the interest of the party 
who claims the estate. Here we have a woman who has left 
her husband (Rec., 83, 88). went to Virginia, he remaining 
in the State where he was born, Maryland, and where he had 
started the matrimonial domicile, and without his knowledge 
(see Record, 89, 90); she married again. She had in the 
meantime obtained a divorce and he probably would never 
have heard from her had not this case presented itself and a 
search revealed the true condition of affairs. We know 
of no principle which will give that existence which it has 
not. Nemo dot quod non habet. 

The Virginia Divorce Roll should not have been admitted 
for two reasons: 

1. It was invalid in the Virginia State. Because the re¬ 
quirements of the statute were not complied with. 

2. Because the Virginia courts could not reach out and 
assume jurisdiction over the citizen of another state without 
his consent. 
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INVALID IN THE STATE OF VIRGINIA. 

Substituted sendee—a departure from common law— 
and return must affirmatively show a compliance with all 
of the essential requirements of the statutes. 

King vs. Davis, 137 Federal, 4 Minor Inst., 646. 

B. and L. Co. vs. Haden, 92 Va., 206, 97 U. S., 444, 
18 Wall., 366, 22 Encly. 

Money vs. Money, 27 Minn., 265. 

Badger vs. Buckram, 28 Grattan, 876. 

Tucker vs. People, 122 Ill., 583, 

Cheely vs. Clayton, 110 U. S., 701. 

THE VIRGINIA COURT HAD NO EXTRA TERRI¬ 
TORIAL EFFECT. 

The decree in this case is, perhaps, if the requirements 
of the Virginia Statute.are strictly complied with, in full 
force and effect in that state, but outside of that state it is 
absolutely and undoubtedly void. 

I he Haddock, 201 U. S., case is unquestionably in 
effect in Connecticut, but to say that it is in effect outside 
of that state would be stretching the point too far. 

In this case the defendant was required to pay to the 

appellant the sum of one thousand dollars, and will it con¬ 
tended that any machinery of the Virginia State Courts, 

no matter how powerful, no matter how well equipped, 
could step beyond the confines of the Virginia state, and levy 
or attach any property of the 1873 husband? 

Or further, suppose that Goodman, the husband of the 
appellant, had custody of a child of the marriage, and held 
that child in the State of Maryland, or in the State of 
Pennsylvania, where he is now living, could the Virginia 
divorce decree, and the Virginia courts take that child 
away from him? Could the Virginia courts appoint a 
guardian for that child, and would that guardian be per¬ 
mitted to reach that child? 
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Whenever it appears therefore from the inspection of 
the record of a court of general jurisdiction that the de¬ 
fendant against whom a personal judgment or decree is 
rendered was at the time of the alleged service without the 
territorial limits of the court, and thus beyond the reach of 
its process, that he never appeared in the action, the pre¬ 
sumption of jurisdiction over his person ceases. 

Galpin vs. Page, 18 Wall., 350. 

If the defendant was not domiciled in the state granting 
the divorce and was served by publication only and made 
no appearance in the suit, the decree will generally be held 
invalid in other states. 

Butler vs. Washington, 19 L. R. A., 814. 

Bradshaw vs. Heath, 13 Wend., 407. 

Flower vs. Flower, 47 N. J. Eq., 152. 

The question is, has there been due process? Has the 
defendant had a reasonable opportunity to be heard? It 
will be noted that there was no charge of fraud, practised 
by the defendant. He did not leave his matrimonial domi¬ 
cile to avoid the divorce, nor did he at any time take up his 
residence with the idea of avoiding her. It is only by the 
tortious reasoning of counsel for the appellant that a con¬ 
structive desertion is tried to be forced on him. Her own 
words show that she left him. 

The place to which a person has removed with the in¬ 
tention of remaining is his domicile. 

Freeman on Judgments, Secs. 570, 584, 585. 

As Goodman was at the time the action was commenced 
by his wife in the State of Virginia outside of the limits of 
the state and was not served personally with summons and 
did not appear voluntarily in the action, the court had no 
jurisdiction over him. 
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Pennoyer vs. Neff, 95 U. S., 714. 

5 Amer. and Eng. Ency., 751, 752, and cases. 

Gould vs. Crow, 57 Mo., 200. 

Garner vs. Garner, 56 Md., 127. 

Brown on Jurisdiction, Secs. 5, 9, 78, 79. 

Cooley’s Const. Limit., 403-406. 

De La Montayna vs. De La Montayna, 112 Cal., 102. 

Haddock vs. Haddock, 201 U. S. 

No State can exercise direct jurisdiction and authority 
over persons without the territory. 

Story on Conflict of Laws, c. 2. 

Wheaton on International Law, p. 2. 

The several states are of equal dignity and authority, and 
the independence of one implies the exclusion of power 
from all others. And so it is laid down by jurists, as an 
elementary principle that the laws of one state shall have 
no operation outside of its territory except so far as is al¬ 
lowed by comity, and that no tribunal established by it can 
extend its process beyond that territory so as to subject 
persons or property to its decisions. 

Cooper vs. Reynolds, 10 Wall. 

But in divorce cases no more than in any other, can the 
court make a decree for the payment of money by a de¬ 
fendant not served with process and not appearing in the 

case, which shall be binding upon him personally. 

Cooley on Constitution Lim., 6th Ed., 499. 

Freeman on Judgments, 584-585. 

Brown on Jurisdiction, 78-79. 

Weaver vs. Boogs, 38 Md., 255. 

Grover Co. vs. Radcliffe, 137 U. S., 287. 

Beard vs. Beard, 21 Ind., 321. 

Could it be contended that a court in which a divorce was 
obtained by substituted service of process would have the 
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right to appoint a guardian for an infant outside of its con¬ 
fines ? 

The actual residence of the infant determines what court 
has jurisdiction to make the appointment. 

10 Amer. and Eng. Encyl., 94. 

War vs. Coleman, 6 JJ. Marsh. 

Mont. vs. Smith, 3 Dana, 599. 

U. S. vs. Walker, 109 U. S., 258. 

De La Montayna vs. De La Montayna, 112 Cal. 102. 

The doctrine now firmly established in America upon the 
subject of divorce is that the law of the place of actual 
bona fide domicile of the parties gives jurisdiction to the 
proper Courts to decree a divorce for any cause allowed by 
the local law, without any reference to the law of the place 
of the original marriage or the place where the offence for 
which the divorce is allowed, was committed. 

Story on Conflict of Laws, 230. 

The same rule holds in England, and I quote two cases 
to show how closely the trial judge, Mr. Justice Wright, in 
this case reasoned. 

In Briggs vs. Briggs, Law Reports, 5 Probate Division, 
163, an Englishman married at Birminghafn an English 
woman, and then to avoid creditors moved to Kansas, Amer¬ 
ica, where after a lapse of a year he obtained a divorce on 
the ground of the wife’s desertion. The wife remained in 
England and received no notice of the petition. The hus¬ 
band then went through the ceremony of marriage with one 
Emma Helsby. The English Court said: 

“This was an English marriage within the meaning 
of Lolley case (Russ and Ry., 237, et seq.), and is 
governed by the resolution of the judges that ‘no sen¬ 
tence or act of any foreign country can dissolve an 
English marriage a innculo matrimonii in England.” 
Here the marriage was dissolved on the sole ground 


of the desertion of the wife, for which it could not have 
been dissolved in England. It follows that in the 
Courts of this country whatever may be the case in 
Kansas, it must be regarded as a subsisting marriage, 
and the connection which has since been formed by the 
respondent with another woman must be treated here 
as bigamous and adulterous ” 

In shaw vs. Attorney-General, Law Report., 2 Probate 
Divorce and Matrimonial, 156, the same doctrine is fol¬ 
lowed. 

And in case in which the Supreme Court of this jurisdic¬ 
tion annulled a marriage in 1879, entitled Thompson vs. 
Thompson, and which was afterwards in the English Courts, 
the same reasoning held, except that the parties had ac¬ 
quired a domicile in America, the defendant having been in 
the United States Marine Corps. The English Court re¬ 
fused to take notice of the case, saying that it had no juris¬ 
diction, inasmuch as the Supreme Court of the District had 
the jurisdiction of the matter. 

Thus it wlil be seen that Mr. Justice Wright in his able 
opinion reasoned the matter out, and his opinion should be 
sustained in all respects. 

Very respectfully submitted. 

JAMES A. O’SHEA, 

As Amicus Curiae. 
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BRIEF ON BEHALF OF APPELLEES. 


Statement of Case. 

On November 22, 1907, Mr. John A. Brown was 
stricken with cerebral hemorrhage. He was a man of 
more than eighty years of age, and was possessed of 
personal property of the value of about $50,000. 

Upon learning of his condition, the appellant, Rachael 
Richardson-Goodman, an employee of the Government 
Printing Office, also serving as Brown’s nurse, went to 
the office of the clerk of the Supreme Court of the Dis¬ 
trict of Columbia and obtained a marriage license. 
Within an hour or two after Mr. Brown had received 
the stroke, an alleged ceremony of marriage was per¬ 
formed by J. B. McLaughlin, a preacher and member of 
the bar of the District of Columbia. In her sworn state¬ 
ment to the clerk of the court (Rec., p. 66) the appel¬ 
lant stated that she had contracted no former marriage; 
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that she was thirty-eight years of age and Mr. Brown 
sixty-two years old, whereas, according to her subse¬ 
quent admissions, the said statements were false. She 
was fifty-four years of age, had contracted a prior mar¬ 
riage to one R. R. Bruner Goodman (Rec., p. 61), and 
Brown was more than eighty years of age. 

On the morning immediately following the alleged 
marriage, Mr. Brown was taken by appellant to the 
Sibley Memorial Hospital, in an unconscious condition 
(arrangements with the hospital having been made on 
the day of the ceremony), where he remained until the 
time of his death (Rec., p. 65). 

Upon returning to consciousness, while at the hospital, 
and being informed of the alleged marriage, he denied 
all knowledge thereof and caused to be filed in the 
Supreme Court a bill to declare the same null and void 
Issue was joined in said cause, testimony duly taken, 
and the same placed upon the calendar of the court, 
but before it was reached for final hearing, Mr. Brown 
departed this life. 

On December 23, 1907, a few days after the filing of 
said suit, Mr. Brown gave his deposition de bene esse, 
which forms part of the record in this cause (Rec., p. 66). 

In his deposition he stated that the marriage certi¬ 
ficate was obtained and the alleged marriage ceremony 
performed entirely without his knowledge or consent, 
and that he desired the court to annul the same. 

On the same day, and immediately after giving his tes¬ 
timony in the equity cause, he executed a last will and 
testament, similar to one executed by him in Baltimore, 
in his own handwriting, about eight years before. 

Shortly after the death of Mr. Brown, the said will of 
December 23, 1907, was offered for probate and record. 
Rachael Richardson-Goodman appeared in the adminis¬ 
tration cause, filed a petition and caveat, and subse¬ 
quently an amended petition (Rec., p. 8). Answer to 
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said petition and amended petition, under oath, was 
duly filed by the proponents of the said will. The plead¬ 
ings disclosed the fact that appellant based her caveat 
on the contention that she was the widow of decedent 
and that she was the sole beneficiary under a will of the 
said John A. Brown, dated November 26, 1907, three 
days after the testator was admitted to the hospital, 
where he subsequently died. And therefore an issue was 
necessarily raised, preliminary to the disposition of the 
will contest, as to whether the said Rachael A. Richard- 
son-Goodman was lawfully married to John A. Brown. 

The court thereupon framed an issue in accordance 
with the provisions of the Code: 

“Sec. 139. Plenary Proceedings. —The court 
may, in all cases of controversy therein, direct a 
plenary proceeding to be had, by bill or petition, 
to which there shall be an answer under oath, 
which may be compelled by the usual process, 
and all the depositions shall be taken down in 
writing and filed; or, if either party shall require 
it, the court shall direct an issue to be made up 
to be tried by a jury. 

“Sec. 142. Trial of Other Issues. —The trial of 
other issues pending in said court than such as 
relate to the execution or validity of wills shall 
also be had in said (probate) court. For the trial 
of issues not relating to wills the justice holding 
said court shall have authority to fix the time of 
trial and determine the notice thereof to be 
given.” 

Upon the trial of said issue the plaintiff (appellant) 
offered evidence tending to prove an alleged marriage 
to John A. Brown. The defendants thereupon proved 
that the plaintiff, at the time of the alleged marriage, 
had a subsisting marriage with one R. R. Bruner Good¬ 
man (see Goodman’s testimony, Rec., p. 63). 

In rebuttal the plaintiff offered in evidence the tran¬ 
script of an alleged record of divorce obtained in the 
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Circuit Court of Matthews County, Virginia. No personal 
service having been had upon the defendant, and the 
Virginia court not having had jurisdiction of the subject- 
matter, the alleged divorce was held by Mr. Justice 
Wright to have no force and effect in this jurisdiction, 
and the record was denied admission in evidence on the 
ground of immateriality. 

The issue, “Was the caveator, Rachael Anna Richard¬ 
son, claiming to be Rachael Anna Brown, lawfully mar¬ 
ried to John A. Brown?’’ (Rec., p. 20) was answered by 
the jury in the negative, under direction of the court 
(Rec., p. 24). 

Thereupon the plaintiff filed motions for new trial and 
in arrest of judgment, which were duly overruled by the 
court. The present appeal is from the following order 
(Rec., p. 27): 

“Upon consideration of the motions of the 
plaintiff to arrest judgment and grant anew trial 
herein, it is, this 16th day of April, 1909, ordered 
that said motions be, and the same are hereby, 
overruled. 

“And it is further ordered, adjudged, and de¬ 
creed that the verdict of ‘No,’ rendered bv the 
jury in this cause on the 1st day of April, 1909, 
in response to the issue: ‘Was the caveator 
Rachael Anna Richardson, claiming to be Rachael 
Anna Brown, lawfully married to John A. Brown?’ 
be, and the same is hereby, confirmed by the 
court. 

“It is further adjudged and decreed by the 
court that the said Rachael Anna Richardson was 
not lawfully married to John A. Brown, deceased.” 

Inaccuracies of Appellant’s Statement of Case. 

The opening statement of the brief that Rachael A. 
Richardson and John A. Brown were married, is a bold 
conclusion that is not supported by the evidence. An 
alleged ceremony of marriage was performed by J. B. 


5 


McLaughlin on the 22d day of November, 1907, but be¬ 
ing without the consent of Mr. Brown, it fell far short of 
completed matrimony. 

Appellant’s witness, Dr. M. B. Strickler, states that he 
“found Mr. Brown suffering at the time from cerebral 
hemorrhage” (Rec., p. 39). The only word alleged to 
have been uttered by the patient (according to this wit¬ 
ness’ testimony in the equity suit), was the word “yes” 
(Rec., p. 42). When appellant asked about getting mar¬ 
ried, this physician said: “You had better see a lawyer, 
and see how this thing is” (Rec., p. 42). “See what he 
will say about it.” Ibid. “I would not say that they 
should go and get married without consulting their law¬ 
yer. I thought I might have been mistaken and given 
bad advice” (Rec., p. 45). 

“When a man is stricken with cerebral hemorrhage,” 
according to the same witness, “it looks a little like a 
man hit another with a club; it is very sudden” (Rec., 
p. 41). 

There is an extravasation of blood in the skull cavity 
resulting from the bursting of the cerebral vessel. 

It is not surprising, then, that this witness “wanted 
to get rid of this matter” (Rec., p. 42). “He was not 
going to be in it so far as the marriage was concerned” 
(Rec., p. 45). Nor is it remarkable, in view of the pa¬ 
tient’s then condition, that this same physician refused 
to allow Howard Toomb (one of Mr. Brown’s most inti¬ 
mate friends) to go to his room to see him, saying: “He 
is not in a condition now to talk. I don’t want him to 
be excited” (Rec., p. 44). 

Dr. Strickler is a man of more than 73 years of age. 
He had been a friend of appellant for many years, and 
had attended a number of her friends, including “old 
man Crump,” and for such service had been paid by 
appellant (Rec., p. 46). 

Upon reading the testimony of this physician, the 
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question will at once suggest itself whether he is a fool 
or a knave, but in any event his opinions will be given 
very little weight. The peculiar character of the service 
rendered by him on November 22, 1907, perhaps war¬ 
ranted the charge of $500 made by him for that service 
(Rec., p. 46). 

Appellant did not attempt by her own testimony to 
bolster up the pretended ceremony, but relied entirely 
upon the one person who was present at the happening 
of that remarkable event. The matters testified to by 
her not being material to the questions of law raised on 
this appeal, it is unnecessary to discuss her motive for 
testifying to events that could not, in view of Mr. 
Brown’s condition, have occurred. It is sufficient to 
observe that she was impeached by the testimony of 
Mrs. Janet W. Bowman (Rec., p. 64). 

The statement contained in the second sentence of 
appellant’s brief that Mr. Brown was slightly ill on the 
morning of November 22d, is quite at variance with the 
testimony of Dr. Kaufman (Rec., p. 52). When called 
into consultation, the following occurred: 

“Dr. Stickler told me that he had been called in 
to see Mr. Brown at eleven o’clock on the morn¬ 
ing of November 22d ; that he found the patient 
suffering from a severe stroke of cerebral hemor¬ 
rhage; that he made an examination of the patient 
and found him in a serious condition. He either 
said his right side was paralyzed or affected. He 
said there was a great deal of difficulty in breath¬ 
ing; that the pulse of the patient was rapid and 
high bounding; that he was alarmed at the case; 
and that he was interrogated as to what the prob¬ 
able outcome of the case might be. He stated 
that he told Miss Richardson that this was a very 
serious condition, and that the patient might die 
at any moment.” 

The statement in the sentence of the brief next suc¬ 
ceeding that “he improved and 26th of same month 
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made a will giving appellant all he had,” is misleading. 
According to the testimony of their own witness, “ he 
was slightly improved on the 24th, very slightly, until 
about the eighth or tenth day. Then he was pretty 
bright. Maybe he was unconscious for five or six days 
after the 23d” (Rec., p. 46). 

According to the witness Rider, who attended him 
daily as nurse at the hospital, he was totally unconscious 
on the 26th of the month. The first evidence of return¬ 
ing consciousness was about six o’clock on the morning 
of November 27th (Rec., p. 65). 

Dr. Magee found him in an unconscious condition and 
unable to move. “I noticed a change in his condition 
about six or seven days after he entered the hospital’’ 
(Rec., p. 65). 

It is to be observed that the will of November 26, 
1907, is alledged to have been executed on the third day 
after his arrival at the hospital. 


On page 2 of the brief of appellant it is stated that 
the will of December 23rd “recites that Brown and ap¬ 
pellant intermarried, that she claims to be his wife, that 
he had begun suit to annul that marriage, and that he 
had signed the will of November 26, 1907.” These 
statements are hardly warranted by the language of the 
will: 

“I hereby emphatically declare that I am un¬ 
married. It having been reported to me that an 
alleged ceremony of marriage had been performed 
between Miss Rachael Anna Richardson and my¬ 
self, by reason whereof she claims to be my lawful 
wife, I have instituted proceedings to undo what 
she has fraudulently done, and have this day 
given my sworn testimony denying my consent 
to the said marriage, the same having been per¬ 
formed when I was ill and helpless. It having 
been further reported to me that my signature 
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has been procured to a paper of which I have no 
knowledge, but which was, I am informed, laid 
before me by Rachael Anna Richardson on Novem¬ 
ber 26, 1907, and fearing the same may be a will, 
and that my wishes as to the disposition of my 
property may be frustrated, I make this will for 
the express purpose of re-executing a will drawn 
by me in Baltimore in 1902, with some changes.” 


The statement contained on page 3 that the jury was 
drawn in accordance with section 140 of the Code is un¬ 
warranted. The record (p. 22) shows that the case was 
tried “by the consent of the justice holding Criminal Court 
No. 2, by the jury summoned and now in attendance 
upon that court.” Additional jurors were drawn in ac¬ 
cordance with the provisions of section 209 of the Code. 


Referring to the deposition of Mr. Brown, appellant 
says that his answers were nearly all “yes” or “no,” and 
to leading questions. It will be observed that the depo¬ 
sition was taken before an examiner of this court and a 
member of the bar of the court, in the presence of the 
physicians, the attorneys representing the respective 
parties, and the appellant. A reading of the deposition 
will show that Mr. Brown thoroughly understood the 
questions, and answered them in an intelligent manner. 
Bearing in mind that Mr. Brown’s tongue had been par¬ 
alyzed, let us see if the questions were answered “yes” 
and “no:” In part, as follows: 

“Q. How long have you known Anna R. Rich¬ 
ardson (Rec., p. 67)? 

A. Since she has been working in the printing 
office. 

Q. Since she has been working in the printing 
office? 

A. Yes; she has been my table mate.” (Both 
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of the parties had boarded at the home of Mrs. 
Bowman.) 

“Q. Did you ever promise to marry Anna R. 
Richardson? 

A. No; not at any time. The question of mar¬ 
riage was never discussed. 

Q. Do you know J. B. McLaughlin? 

A. No; I have no personal knowledge of him. 

Q. You know Dr. Strickler, don’t you? 

A. I saw him occasionally, I think, at my board¬ 
ing house. I don’t know him as Dr. Strickler; only 
in the past few years. 

Q. Had you ever seen him before you met him 
at the hospital? 

A. I saw him at his office. 

Q. Did you ever get a marriage license to marry 
anyone? 

A. No; not to my knowledge. 

Q. Did you ever instruct anyone to get a mar¬ 
riage license for you to marry anyone? 

A. No; not to my knowledge. 

Q. Did you ever ask Miss Richardson to get a 
marriage license to marry anyone? 

A. No; I asked her to get a marriage license to 
marry no one. 

Q. Did you ever instruct her to get a marriage 
license to marry you? 

A. No. 

Q. Do you know that she has done so? 

A. I do not, except as reported. 

Q. Do you know that she claims to be your 
wife. 

A. Only by common talk. 

Q. How do you feel today? 

A. A good deal better than yesterday. 

Q. What do you understand by this proceeding 
just now? 

A. A proceeding to ascertain my condition on 
the morning of November 22d. . . . When I 

had the attack of paralysis. 

Q. I ask you if you understood what this pro¬ 
ceeding was with respect to Rachael Anna 
Richardson? 
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A. Well, the same, to ascertain my mental and 
physical condition on the morning she married me. 

Q. Did you ever court Miss Richardson? 

A. Never courted her. 

Q. And you love this woman? 

A. She is not a lovable woman. 

Q. Do you know whether she loves you? 

A. She never told me so.” 

The public manner in which this deposition was taken 
shows the good faith of the parties who caused it to be 
taken. It has almost the solemnity of a dying declara¬ 
tion, with the additional safeguard that Mr. Brown was 
duly sworn by an officer of the court. We submit that it 
is quite convincing that the alleged marriage of Novem¬ 
ber 22d was a pretense and a fraud. 

The action of the court in refusing appellant the right 
to interrogate the witness Loomis, in rebuttal, about an 
alleged engagement of marriage need not be discussed at 
any length. The court very properly held that this 
witness should have been produced in chief. The order 
of the taking of testimony is a matter resting largely 
within the discretion of the trial justice. In no event 
can it be regarded as reversible error, because the case 
turned entirely upon the former marriage of appellant, 
and the jury based its verdict solely upon the existence 
of that marriage. 


ARGUMENT AND AUTHORITIES. 

I. 

The Probate Court Had Complete and Plenary Jurisdiction 

to Frame the Issue For Trial. 

The right of Rachael Richardson-Goodman, appellant, 
depended upon the allegation contained in the first 
paragraph of her amended petition, that she was the 
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widow of John A. Brown. This being denied, it was in¬ 
cumbent to have the question determined before further 
steps could be taken in the administration of the estate. 
The right to file a caveat in the capacity of “widow” 
depended upon the determination of that fact. 

In Van Ness vs. Van Ness, 6 How., 62 (12 L. Ed., 344), 
John A. Van Ness died intestate. Letters of administra¬ 
tion were granted by the Orphans’ Court to Cornelius P. 
Van Ness, his brother. Shortly after the letters were 
granted, Mary Ann Van Ness filed her petition in the 
Orphans’ Court, alleging that she was the widow of the 
deceased, and praying that the letters granted to the de¬ 
fendant should be revoked, and administration granted 
to her. The defendant answered, denying that she was 
the widow of the deceased. The Orphans’ Court ordered 
the following issue to be made up and sent to the Cir¬ 
cuit Court to be there tried; that is to say, “whether 
the said Mary Ann Van Ness be the widow of the said 
John A. Van Ness or not.” The Circuit Court proceeded 
to the trial of the issue, and the court instructed the 
jury that there was no evidence from which they could 
find that the plaintiff was lawfully married to John Van 
Ness, the intestate. Under this direction, the jury found 
by their verdict that Mary A. Van Ness was not the 
widow of the late John Van Ness; and this finding was, 
by order of the court, certified under seal, to the Or¬ 
phans’ Court. 

Under the Maryland law issues were sent to the Circuit 
Court by the Orphans’ Court to enable the latter court 
to “advise itself of the real facts of the case.” 

Cain vs. Warford, 3 Md., 462. 

Brewer vs. Barrett, 58 Md., 593: 

“It is clear that a stranger, or one having no 
interest in the property of a testator, has no right 
to caveat his will. Interest in the property is the 
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very foundation of the right to caveat. The Or¬ 
phans’ Court should, therefore, be satisfied that 
caveators have the right to maintain the suit 
before they transmit the issues. 

“ In this case the caveators swore that Catherine 
Barrett died intestate, and that they were the 
next of kin and heirs at law. This the caveatees 
did not deny, but, having no personal knowledge 
thereof, did not admit the same, but left the mat¬ 
ter to the court to be proved ‘as it might deem 
proper.’ They made no demand for a plenary pro¬ 
ceeding in the Orphans’ Court, but submitted the 
question of parties to the court. ‘Under these 
circumstances we think the Orphans’ Court was 
clearly warranted in their determination that 
Catherine Barrett was dead, and that the cave¬ 
ators were her heirs at law and had sufficient 
standing in court to maintain their caveat. 

“The distinct rule is laid down that the Or¬ 
phans’ Court must be satisfied of the party’s right 
to ask for the issues before the issues are sent to 
the Circuit Court. 

“It does not seem reasonable or just to require 
executors and beneficiaries of a will to defend it 
upon the application of any intruder who may 
choose to prefer a right. ... If the caveator 
be a genuine heir, or actually interested, in most 
cases it would involve but a brief inquiry to 
prove it, and there is no injustice in requiring 
that of him in the start.” 

Reilly vs. Dougherty, 60 Md., 279. 

Richardson vs. Smith, 80 Md., 97: 

In this case Isabella Richardson by petition in the 
Orphans’ Court alleged that she was thewidow of William 
Richardson, who died intestate, and that without notice 
to her, letters of administration on his estate were 
granted to his sister, Eliza A. Smith. Mrs. Smith 
answered the petition and denied that the petitioner 
was widow of the deceased. The petition prayed an 
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issue in the following terms: “Whether the petitioner, 
Isabella Richardson, is the widow of William Richardson, 
deceased.” This was held to be the proper issue. 

See, also, 88 Md., 589, Meyer vs. Henderson. 

In Dugan vs. Northcutt, 7 App. D. C., 351, an issue 
was framed preliminarily to determine the question of 
the legitimacy of the petitioner Northcutt, the under- 
lyinginquiry being themarriageof decedent. The question 
submitted to the jury was: 

“Is George H. Northcutt, the caveator herein, 
the son of the said Annie E. Northcutt, born in 
wedlock?” 

It is apparent, therefore, that it has been the uniform 
practice in the courts of this jurisdiction to exercise the 
right of framing and ordering issues that arise in rela¬ 
tion to decedents estate to be tried by juries, and a close 
examination of the books fails to disclose a single case 
where it has ever been questioned. 

The alleged will of November 26, 1906, offered by 
Rachael Goodman, gives her no standing in court if at 
the time of the alleged execution thereof there was a 
subsisting marriage to R. R. B. Goodman. 

This is clearly established by the following cases: 

Re Rockwell’s Will, 18 N. Y. S. R., 437. 

Tilby vs. Tilby, 2 Demarest, 514. 

II. 

Abatement. 

Appellant contends (Brief, p. 3)— 

“that the death of the husband settles the issue 
as to the validity of the alleged marriage, but if 
not, there is pending an equity cause for that 
purpose, which being suggested this proceeding 
abates.” 
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It is doubtless true that the equity suit abated by the . 
death of Mr. Brown, because that proceeding involved 
no property rights. It was filed for the purpose of 
declaring a fact that already existed, namely, that no 
valid marriage was ever contracted. As stated at page 
1210 Ency. of Law (Second Edition): 

“Although it is desirable that a void marriage 
should be declared void by a decree, and the 
controversy determined while the parties are liv¬ 
ing, yet a decree is not necessary. ... A 
void marriage has no legal effect. It confers no 
marital or property rights, imposes no duties or 
liabilities, and can not be ratified or affirmed by 
the subsequent conduct of the parties. . . . 

A void marriage may be attacked at any time, by 
any person, and in any proceeding, whether direct 
or collateral. 

“The statutory formalities do not render mutual 
consent less indispensable. The forms are not sub¬ 
stituted for it. They are but modes of declaring 
it—matters of publicity or evidence. If they are 
gone through with, without consent , the marriage 
is a nullity both as to the parties and to third 
persons.” 

Shelf., Marriage & Divorce, 5, 6. 

Mt. H. i?s. Andover, 11 Vt., 226, 34 Am. Dec., 
685. 

19 Ency. Law, 1187, note 8. 

Bishop, Marr, Div.&Sep. (1891), p. 266, secs. 
618, 622. 

Since without mutual consent there can be no mar¬ 
riage, if consent in form was brought about by such 
fraud, error, or duress as renders it equivalent to 
no consent, the transaction stops short of perfected 
matrimony. 

2 Kent Com., 76. 

Bishop, sec., 458. 
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So long as the marriage exists, a second marriage is 
not rendered valid by the fact that it was consummated 
in good faith, or by the fact that one of the parties 
believed that the prior marriage had been dissolved 
by divorce or death. 

19 Ency. Law, 2d Ed., 1176. 

Adams vs. Adams, 154 Mass., 290. 

Aldrich vs. Steen, 100 N. W., 311. 

Void marriage may be attacked at any time. 

Jacques vs. Pub. Adm., 1 Bradf.,Surr. (N.Y.), 499. 

Code, D. C., secs. 966 and 1283. 

The surviving party to a void marriage takes no 
interest in the estate of the other. 

Hayes vs. Rollins, 68 N. H., 191. 

Void marriage subject to attack in actions concerning 
administration, dower, or inheritance. 

Medlock vs. Merritt, 102 Ga., 212. 

Unity vs. Belgrade, 76 Me., 419. 

Nonnemacher vs. Nonnemacher, 159 Pa. St., 634. 

Orchardson vs. Cofield, 171 Ill., 14. 

Bell, Adm., vs. Bennett, 73 Ga., 784. 

Ill AND IV. 

Personnel of the Jury. 

Counsel for the appellant contend that they were 
denied the right to peremptory challenges. There is no 
statute granting this right in the trial of issues in the 
Probate Court. 

But in any event appellant has not been prejudiced 
by the action of the court in the premises, as the jury 
returned a verdict in accordance with the express direc¬ 
tion of the court. 
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In the case of Raub vs. Carpenter, 17 App. D. C., 518, 
the court say: 

“It is a potent consideration that the irregu¬ 
larity in the constitution of the jury is not shown 
to have been detrimental to the interest of the 
caveators; for it is well settled law in this juris¬ 
diction, under repeated adjudications by the 
Supreme Court of the United States, that even a 
plain and palpable error will not suffice to cause 
the reversal of a judgment, if the party against 
whom the judgment is rendered has not been prej¬ 
udiced thereby. ... It is not apparent in 
the present instance that there has been any prej¬ 
udice to the rights of the appellants by the 
introduction of a disqualified juror into the jury 
box. . . . The record purports to contain all 

the testimony adduced in the case. It is conceded 
that this testimony contains not a scintilla of 
evidence in support of the charges of fraud, etc. 
. . . Looking, therefore, to the substantial 

ends of justice, and not merely to form and 
technicality, we are unable to see how the cave¬ 
ators have been prejudiced, or how a new trial, 
with an unimpeached jury, would subserve their 
purpose further than as it would harass the cavea- 
tees, who may well be presumed to have been 
equally ignorant of the disqualification of the 
juror mentioned.” 

“No judgment should be reversed in a court of 
error when it is clear that the error could not 
have prejudiced, and did not prejudice, the rights 
of the party against whom the ruling was made.” 

Lancaster vs. Collins, 115 U. S., 222, 29 L. 
Ed., 375. 

West vs. Camden, 135 U. S., 522, 34 L. Ed., 
258. 

Lazarus vs. Phelps, 156 U. S., 206, 39 L. Ed., 
398. 

Throckmorton vs. Holt, 12 App. D. C., 552. 
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Counsel for appellant contend that— 

“ unless the parties in interest consent to trial 
without a jury, the only way to legally try an 
issue within section 142 is to use a jury drawn 
under section 140.” 

Quite the contrary is true. Section 139 of the Code 
contemplates trial by the court, except when either of 
the parties requires a trial by jury. 

An examination of the record will disclose the fact 
that no demand for trial by jury was made by either of 
the parties. 

V, VI, and VII. 

Proof of Former Marriage. 

The marriage of Rachael A. Richardson-Goodman to 
R. R. Bruner Goodman was conclusively proven by the 
testimony of both of the parties to said marriage (Rec., 
pp. 61 and 63). 

“The fact of marriage may be proved by any 
kind of evidence, whether direct or circumstantial. 
. . . Proof by record or other documentary 

evidence is not required as indispensable, nor is 
it regarded as the best evidence. 

XIX Ency. Law (2d Ed.), 1197, and cases 
cited. 

The incapacity of the parties to the marriage contract 
to testify in relation thereto has been removed by vari¬ 
ous statutes. 

Ibid, p. 1198. 

White vs. Maxcy, 64 Mo., 552. 

Com. vs. Dill, 156 Mass., 226. 

Van Tuyl vs. Van Tuyl, 57 Barb. (N. Y.), 235. 

In the District of Columbia there can be no question 

1416-2 
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as to the right of the husband and wife to testify for or 
against each other. Code, sec. 1068. 

Posey vs. Hanson, 10 App., 496. 

Mallery vs. Frye, 21 App., 117. 

See, also, Encyclopaedia of Evidence, Title, Mar¬ 
riage. 

In the case at bar defendants set up, in support of the 
negative side of the issue framed, that appellant, at the 
time of the alleged marriage to decedent, was incapaci¬ 
tated from entering into a valid marriage by reason of 
the existence of a former marriage, which had neither 
been determined by death or divorce. Proof of this fact 
consisted in the admissions of appellant herself as to 
the time and place of the said former marriage; the name 
of the man she married, the person by whom it was per¬ 
formed, and the persons in whose presence the same took 
place. In addition to this her husband was produced in 
open court, who testified that appellant was his wife, 
identifying her and corroborating in detail the facts of 
the marriage. 

A fact further establishing this earlier marriage was 
brought out by the production of an alleged decree of 
divorce granted by the Virginia court upon the applica¬ 
tion of appellant in which she sets out the fact of the 
first marriage, and attached to the record of this proceed¬ 
ing was a record of the said marriage. It is, therefore, 
submitted that no higher proof of the fact of this former 
marriage could have been produced (Rec., p. 102). 

VIII AND IX. 

No Error in Excluding Evidence of Conversations Between 

Goodman and His Wife. 

The only subjects under investigation were the matri¬ 
monial domicil of Richard R. B. Goodman and his wife, 
and the conditions under which appellant abandoned 
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that domicil. Immediately after the marriage the par¬ 
ties went to Baltimore and there resided as man and 
wife. “The day came when she expressed a desire to go 
home, after her sickness with rheumatism, and I con¬ 
sented” (Rec., p. 88). “Q. How comes it that you and 

your wife separated in that way? A. Through her own 
instigation. I never knew a word of the divorce that 
was ever proceeded against me until 1898” (meaning 1908). 

The questions propounded to appellant which were 
unanswered evidently related to immaterial matters 
alleged to have occurred after the filing of the divorce 
proceeding. Alleged conversations or communications 
between appellant and her husband were excluded be¬ 
cause they were in no manner binding upon appellees 
nor admissible against them. 

“The exclusion of testimony can not properly 
be assigned as error when the record fails to show 
any specific offer of proof was made.” 

De Forest vs. United States, 11 App. D. C., 
458. 

X. 

The subject-matter of this exception has been hereto¬ 
fore discussed in this brief. 

XI, XII, AND XIII. 

No Error in Refusing to Direct Verdict for Appellant. 

Richard R. B. Goodman identified the appellant as 
his wife (Rec., p. 63). 

It is stated in appellant’s brief that “appellant testi¬ 
fied he was not the man she married.” There is no 
justification in the record for this statement. It is true 
that she made no effort to identify him, but she was 
careful to make no denial. She merely stated that she 
could not tell whether he was the man she had married 
(Rec., p. 62).. 
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In appellant’s brief an attempt is made to rely upon 
an alleged presumption of divorce, “even though to do 
that involves proving a negative.” At the trial of the 
case appellant did not rely or rest upon any such pre¬ 
sumption. On the contrary, appreciating the necessity 
of proving a dissolution of the marriage with Goodman, 
she offered in evidence a record of an alleged divorce. 

Appellees having proved the marriage to Goodman, a 
presumption of the continuance of that relation arose, 
which was fortified by the evidence of the husband that 
it had not been severed. 

In the face of this evidence, and after taking upon her¬ 
self in the lower court the burden of proving a divorce, 
she now asks this court to indulge in a counter-presump¬ 
tion in her favor. It will in the first place be observed 
that there was no consummation of the marriage to Mr. 
Brown and no birth of issue. Secondly, in the face of 
fraud and perjury, it is hardly probable that any pre¬ 
sumption will be indulged in. 

In a note to 89 Am. State Reps., 204-206, the author 
says: 

“There is no absolute presumption of law as to 
the dissolution of marriage under such circum¬ 
stances. Each case must be determined upon its 
own facts and circumstances, and such inferences 
as should be reasonably drawn from them.” 

“There is no presumption of a dissolution of 
the first marriage by divorce prior to the second 
in order to establish innocence.” 

Smith v8. Smith, 5 Ohio St., 32. 

“ If a woman seeks to uphold her second 
marriage on the ground that she has secured a 
divorce from her first husband, the burden is on 
her to show such divorce.” 

Wilson vs. Allen, 108 Ga., 275, 33 S. E., 975. 

Williams vs. Williams, 63 Wise., 58. 

St. Sure vs. Lindsfelt, 82 Wise., 346. 

Barnes vs. Barnes, 90 Iowa., 282. 




21 


At the conclusion of the note above referred to, the 
author says: 

“ It is apparent, then, from the English as well 
as the best considered American cases, that there 
is no unbending presumption in favor of the second 
marriage or of the innocence of the parties; but, 
on the contrary, that the decision of any particular 
case must rest on its own attending facts and cir¬ 
cumstances. Moreover, it is believed that little 
force should be given this artificial presumption 
in order to meet the exigencies of a given case. 
. . . The presumption of the dissolution of a 

prior marriage, whether by death or divorce, should 
be indulged with caution. ... A rule of law 
which allows an artificial or technical force to be 
given evidence, which warrants such presumptions 
beyond its natural tendency to convince the mind 
and requires courts and juries to presume as true 
that which probably is false, can not but be fraught 
with dangerous consequences.” 

XIV. 

Record of Alleged Divorce Properly Excluded. 

The learned trial judge did not err in excluding from 
evidence the exemplification of the record of the alleged 
divorce obtained by appellant in the court of Virginia. 

“It is a well settled rule in jurisprudence that 
the jurisdiction of any court exercising authority 
over a subject may be inquired into in every 
other court when the proceedings in the former 
are relied upon and brought before the latter by 
a party claiming benefit of such proceedings. 
The rule prevails whether the decree has been 
given in a court of admiralty, chancery, ecclesi¬ 
astical court or court of common law.” 

Williamson vs. Berry, 8 How., 495. 

It appeared from the evidence in the case at bar— 
(opinion of Justice Wright) — 

“that the marital domicile was in the State of 
Maryland. The husband and wife were both 
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there. That was the State of his nativity, and 
they were there in it as husband and wife. That 
became at once the marital domicile by the fact 
that it was his domicile. That domicile was not 
primarily abandoned by the husband; but it was 
abandoned by the wife, whether justly righteously 
or wrongfully is utterly immaterial. The fact is 
that when she left the State of Maryland she left 
the matrimonial domicile and the matrimonial 
status of her husband behind her, and it re¬ 
mained there at least as long as he resided in the 
State of Maryland, and it continued with him 
when he went out of the State of Maryland, 
because he had the right to choose the place of 
domicile. 

“Therefore, we have here a proceeding in which 
he was not personally brought into court and its 
jurisdiction either by service of its process or by 
voluntarily submitting himself to its jurisdiction. 
Neither was the status, the res, the thing of the 
marital situation, in the jurisdiction of that court 
at the time the decree was rendered. 

“Therefore, the best conclusion I can reach 
is that, outside of the territorial limits of the 
State of Virginia, the marital state still exists, and 
this decree is inoperative to exert any effect upon 
it. Whatever it may be in the State of Virginia, 
according to the law of that sovereignty, outside 
of that State she is still a married woman.” 


But appellees further contend that the divorce obtained 
in Virginia, has no extraterritorial force because the 
record of the same, upon its face, shows an absolute 
failure of compliance with the laws of Virginia and the 
court granting the same was without jurisdiction. The 
decree would be null and void even in that State. 

The exemplification of the record offered shows that 
plaintiff in this issue, Rachael Anna Richardson was 
married to one Richard R. B. Goodman on the 9th day 
of January, 1873, in Mathews Court House, Va. 
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Immediately after their marriage they took up their 
domicil in the City of Baltimore, State of Maryland. 
They lived and cohabited as husband and wife at this 
place for a short time when she left Baltimore and re¬ 
turned to the home of her parents in Mathews Court 
House, Va., at which place she began an action for di¬ 
vorce against her husband on the ground of desertion. 

The record shows that the said Goodman was not a 
resident of the State of Virginia. 

A decree was entered granting an absolute divorce to 
plaintiff and ordering defendant to pay her $1,000, and 
the costs of the proceeding. 

The basis of the court’s jurisdiction in this cause was 
constructive service of process by publication under the 
provisions of the Code of Virginia, 1874, which provides 
as follows (page 1066): 

“Every order of publication shall state briefly 
the object of the suit and require the defend¬ 
ants against whom it is entered to appear within 
one month after due publication thereof and do 
what is necessary to protect their interests. 

“It shall be published once a week for four 
successive weeks in such newspaper as the court 
may prescribe , or, if none be so prescribed } as 
the clerk may direct and shall be posted at the 
front door of the court-house in the county or 
corporation wherein the court is held on the first 
day of the next county or corporation court after 
it is entered.” 


It need not be argued that were it not for the pro¬ 
visions above stated, the Virginia court could not have 
had jurisdiction in the matter, and it has therefore ex¬ 
ercised special jurisdiction by virtue of the provisions of 
a statute. In such case, before the decree of a court can 
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have any binding force, it must appear that every re¬ 
quirement of the statute under which the jurisdiction is 
exercised, has been strictly and literally complied with. 

It will be observed first that the section in question 
requires the publication to be once a week, etc., in such 
newspaper as may be prescribed by the court, or if none 
be so prescribed then as the clerk may direct. 

The record is defective in this particular because, as 
will be shown hereafter, it must show affirmatively every 
fact upon which was based the jurisdiction of the court, 
and since the statute requires that the newspaper in 
which publication is made shall be one of either the 
clerk’s or the court’s selection, exactly what was done in 
the premises must appear. 

It must be quite apparent that the reason for this is 
that were the selection of the newspaper in which the 
order of publication was to appear left to the parties, 
they might in pursuance of a fraudulent design desig¬ 
nate the most obscure newspaper procurable, and in this 
way frustrate the very purpose of the procedure, which 
is certainly notice to the absent defendant. 

The next requirement of the statute with which, the 
record discloses, there was no compliance, is this; that 
neither the order of publication, nor notice, was posted 
at the front door of the court-house, etc. 

An inspection of the record shows that it discloses 
every step that was taken by the parties; every act 
done by the officers of the court in execution of the 
process there issued. It described the manner in which 
the order of publication was executed. It sets forth the 
time and place of the issuance of the order of publica¬ 
tion, the name of the newspaper in which the order of 
publication was published. Nothing therefore is left to 
conjecture. It discloses all the jurisdictional facts 
which were before the court at the time it entered its 
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decree. It is incumbent, therefore, upon this court be¬ 
fore giving any binding force to the decree of the 
Virginia court to— 

“ view with a great deal of care to see that it (the 
section of the Code under which and by virtue of 
which jurisdiction is exercised) is strictly com¬ 
plied with.” 

Gould, J. in Thompson vs. Thompson, Equity 
No. 27,261. 

Do the facts set forth in this record, showing the 
return of the order of publication, constitute such a 
compliance with the requirements of the statute, as to 
entitle the decree entered upon them, to force and effect 
in this jurisdiction? Under a long line of decisions by 
the Supreme Court of the United States, it is submitted 
that this court should give no binding force and effect 
to the decree of the Virginia court. 

The whole subject is reviewed by the United States 
Supreme Court in the case of— 

Guaranty Trust Co. vs. Green Cove R. R. Co., 139 

U. S., 147. 

In the case just cited the Supreme Court cites with 
approval the following cases upon the subject: 

Galpin vs. Page, 18 Wall., 350. 

Settlemier vs. Sullivan, 97 U. S., 444. 

In Galpin vs. Page, the court said: 

“When by legislation of a State, constructive 
service of process by publication is substituted 
for personal service, the statutory provision must 
be strictly pursued in order to bind a citizen of 
another State, not personally served. Whenever 
it appears from the inspection of the record of 
a court of general jurisdiction that the defendant 
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against whom a personal judgment is entered, 
was, at the time of the alleged service, without 
the territorial limits of the court, and thus be¬ 
yond the reach of its process, and that he never 
appeared in the action, the presumption of juris¬ 
diction over his person ceases, and the burden of 
establishing the jurisdiction is cast upon the 
party who invokes the benefit or protection of 
the judgment or decree. 

“Where, therefore, by legislation of a State, 
constructive service of process by publication is 
substituted in place of personal citation every 
principle of justice exacts a strict literal compli¬ 
ance with the statutory provisions.” 

It may be argued, however, that the validity of the 
Virginia decree can not be questioned here. It is neces¬ 
sary then only to refer to the case of Williamson rs. 
Berry, 8 How., 495-540, before referred to, and the cases 
therein cited. 

It was also held in this case that a publication of a 
note for eight weeks was not a compliance with the pro¬ 
vision of a statute directing such notice to be published 
two months. 

No Presumption in Favor of Jurisdiction. 

The contention may be made that although the evi¬ 
dence of the jurisdictional facts before the court at the 
time of the entering of its decree, as disclosed in the 
record, are clearly insufficient, yet a presumption in 
favor of the jurisdiction of the court and in favor of the 
judgment is raised by the recital in the decree of the 
court to the effect that the complainant appeared to 
have proceeded in the mode prescribed by law; that 
the presumption is at once raised that the court had be¬ 
fore it sufficient evidence of a compliance with the pro¬ 
visions of the statute to justify it in pronouncing the 
judgment. 
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This contention it is submitted can not be maintained 
in the light of the decisions of the United States Su¬ 
preme Court. 

Thompson vs. Whitman, 18 Wall., 457, 21 Law 
Ed., 901. 

In the case of Newman vs. Crowls, 60 Fed. Rep., 220, 
it was held that though the judgment of a court of gen¬ 
eral jurisdiction recites that the defendants were duly 
cited by publication as required by law, the presumption 
in favor of the judgment thus arising can not prevail 
against the return of the sheriff and the actual publica¬ 
tion where they appear in the record and are insufficient. 

In the case at bar the return of the process and the 
actual publication therein made, as set out in the record, 
is clearly insufficient, as the section of the Code by the 
authority of which it was made distinctly provides that, 
in addition to publication in the newspaper, the order 
of publication shall also be posted at the front door of the 
court-house. The return of the process merely states 
that it was published, and under the authority of New¬ 
man vs. Crowls, above cited, and Cheely vs. Clayton, 110 
U. S., 701-708— 

“the notice and return appearing of record in the 
proceedings for divorce control the general recital 
in the decree that due service had been made 
upon the defendant therein.” 

In view of the rule laid down by these cases, the recital 
in the decree in question, that— 

“this cause in which plaintiff appears to have 
proceeded against the defendant, who is out of 
this commonwealth, in the mode prescribed by 
law against absent defendants,” 

must be disregarded and recourse had to the record 
itself, which discloses every step in the proceedings and 
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states the evidence upon which the court’s recital is 
based; and, when they are clearly contradictory, as in 
this case, the record must prevail. It certainly can not 
be held that the plaintiff in the Virginia case had com¬ 
plied with the provisions of the statute because of a 
recital in the decree that she had “proceeded in the 
mode prescribed by law” when the record of what she 
did and upon which the recital is based, clearly and 
unequivocally shows that she did not comply with the 
law. 

Coal River Navigation Co. vs. Webb, 3 W. V a., 443: 

An objection was urged in this case as to the proof of 
the proper execution of the order of publication under 
a statute exactly similar to the one in Virginia. The 
decree complained of in that case recites that the order 
of publication as to certain non-resident defendants was 
returned “duly executed by publication in the Kanawha 
Valley Stai' a newspaper of Kanawha County, Virginia, 
for four successive weeks commencing on the 13th day 
of August, 1860.” 

The court said: 

“If this was all the evidence in the record of 
the due execution of the said order it would be 
clearly insufficient as it does not show a com¬ 
pliance with the statutory provision which then 
required that a copy of such order should also 
have been posted at the front door of the court 
house of the county of Kanawha on the first day 
of the next county court after the rule was 
returned.” 

But it also appeared from the record in that case by 
the affidavit of the publisher that the notice had been 
posted as required. 

The proper proof, however, of the due execution of an 
order of publication is an affidavit of the publisher that 
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the order was published and a certificate or affidavit of 
the clerk that the order had been posted at the front 
door of the court-house. 

Barton’s Chancery Practice (Virginia), sec. 83. 

Galpin vs. Page, supra: 

“When the record states the evidence or makes 
an averment with reference to a jurisdictional 
fact, it will not be presumed that there was other 
or different evidence respecting the fact or that 
the fact was otherwise than as averred.” 

Settlemier vs. Sullivan, 97 U. S., 444: 

“If the record give the evidence or make an 
averment with respect to a jurisdictional fact, it 
will be taken to speak the truth and the whole 
truth in that regard and no presumption will be 
allowed that other and different evidence was 
produced or that the fact was otherwise than as 
averred.” 

King vs. Davis (Virginia), 137 Fed. Rep., 206, 198: 

“Substituted service of process is a departure 
from the common law and the return must affirma¬ 
tively show a compliance with all the essential 
requirements of the statute. 

“Indeed it has been said that everything is to 
be construed against such return which the de¬ 
parture from the statute will warrant. 

! But at the least, such return is to be strictly 
construed and nothing may be added by intend¬ 
ment.” 

Staunton B. & L. Assn. vs. Haden, 92 Va., 201, 206: 

Where constructive service of process is allowed 
in lieu of personal service, the terms of the 
statute by which it is authorized and prescribed 
must be strictly followed or the service will be 
invalid and the judgment rendered thereon by 
default void. 
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It is, therefore, submitted that the proceedings in the 
Virginia Court are not— 

“so strictissima juris as to require that a 
court of another jurisdiction should give force 
and effect to it, either by comity or under the full 
faith and credit provision of the Constitution.” 

Gould, J. Thompson vs. Thompson, Su¬ 
preme Court D. C. Equity, No. 27,261. 

Barnard, J., approving in later order. 

It is further submitted, however, that if the foregoing 
defects did not exist in the record, the decree of the 
Virginia court should be held to be invalid. 

Haddock vs. Haddock, 201 U. S., 562. 

“Want of jurisdiction renders a judgment void 
and its invalidity may be shown in any proceeding 
in which it is sought to be enforced”. 

Tenny vs. Taylor 1 App. D. C. 

“A judgment rendered without jurisdiction or 
otherwise without due process of law is not en¬ 
titled to enforcement under the full faith and 
credit clause of the Constitution. 

Wetmore vs. Karrick, 205 U. S., 141. 

Haddock vs. Haddock, 201 U.S.,562 (50 L.Ed., 867): 

The wife, a resident of the State of New York, sued 
the husband in that State in 1899, and there obtained 
personal service upon him. The complaint charged 
that the parties had been married in New York in 1868, 
where they both resided and where the plaintiff con¬ 
tinued to reside, and it was averred that the husband, 
immediately following the marriage, abandoned the wife, 
and thereafter failed to support her. A decree of separa¬ 
tion from bed and board and for alimony was prayed. 

The answer averred that the husband had, in 1881, 
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obtained in a court of the State of Connecticut a 
divorce which was conclusive. At trial before a referee 
the judgment roll in the suit for divorce in Connecticut 
was offered by the husband and was objected to because 
the Connecticut court had not obtained jurisdiction over 
the person of the defendant wife, as the notice of the 
pendency of the petition was by publication and she 
had not appeared in the action. The record was excluded 
and judgment entered for the wife. 

The federal question was: 

“Did the court below violate the Constitution 
of the United States by refusing to give to the 
decree of divorce rendered in the State of Con¬ 
necticut the faith and credit to which it was 
entitled?” 

On the face of the Connecticut record it appeared 
that the husband, alleging that he had acquired a 
domicil in Connecticut, sued the wife in that State 
as a person whose residence was unknown, but whose 
last known place of residence was in the State of New 
York; and further, it is shown that no service was 
made upon the wife except by publication and by 
mailing a copy of the petition to her at her last 
known place of residence in the State of New York. 

New York was the domicil of the wife and the domicil 
of matrimony. 

The wife not being constructively present in Connecti¬ 
cut by virtue of a matrimonial domicil in that State, 
and not there individually domiciled, and not appearing 
in the divorce case, and being only constructively served 
with notice of the pendency of that action, it is apparent 
that the Connecticut court did not acquire jurisdiction 
over the wife, i. e. did not acquire such jurisdiction by 
virtue of the domicil of the wife within the State or as 
the result of personal service upon her within its borders. 




32 


If there was no jurisdiction, either of the subject- 
matter or of the person of the defendant, the courts of 
another State are not required, by virtue of the full 
faith and credit clause of the Constitution, to enforce 
such decree. 

1. When the Constitution was adopted, nowhere, 
either in the mother country or in the continent of 
Europe, either in adjudged cases or in the treatises of 
authoritative writers, had the theory ever been upheld 
or been taught or even suggested that one government, 
solely because of the domicil within its borders of one 
of the parties to a marriage, had authority, without the 
actual or constructive presence of the other, to exert 
its authority by a dissolution of the marriage tie, which 
exertion of power it would be the duty of other States 
to respect as to those subject to their jurisdiction. 

2. In a divorce case the res is not necessarily in the 
State of the plaintiff’s residence. 

3. The decree of divorce may not have extraterritorial 
force. 

4. The admission that jurisdiction in the courts of one 
State over one party alone was the test of the right to 
dissolve the marriage tie as to the other,although domi¬ 
ciled in another State, would at once render such test 
impossible of general application. 

Jurisdiction over both parties to a marriage in Eng¬ 
land was essential to the exercise of power to decree a 
divorce. The courts of England have enforced the pre¬ 
sumption and treated the wife as being within the juris¬ 
diction where the husband was locally domiciled, but 
this was simply the means of determining by a legal pre¬ 
sumption whether both parties were within the jurisdic¬ 
tion. 

“The decision in the case of Atherton vs. Ather¬ 
ton, 181 U. S., 155, 45 L. Ed., 794, was expressly 
placed upon the ground of matrimonial domicil. 
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This is apparent from the following passage, which 
we excerpt from the opinion at page 171: 

“ 4 . . . In this case the divorce in Kentucky 

was by the court of the State which had always 
been the undoubted domicil of the husband, and 
which was the only matrimonial domicil of the 
husband and wife. . . .’ 

“It is clear, when the facts of the Atherton case 
are taken into view, that the case could not have 
been decided merely upon the domicil of one of 
the parties, because that construction alone would 
have offered no solution of the problem which 
the case presented.” . . . 

“Having disposed of the case upon the princi¬ 
pal of matrimonial domicil, it can not in reason 
be conceived that the court intended to express 
an opinion upon the soundness of the theory of 
individual and separate domicil which, isolately 
considered, was inadequate to dispose of, and was 
therefor irrelevant to, the question for decision.” 

Even in the dissenting opinion in the Haddock case it 
was admitted that the Atherton case was confined to a 
divorce obtained at the matrimonial domicil (pp. 613-615, 
L. Ed., 888). 

In the case at bar it is unimportant to determine 
whether the plaintiff in the Goodman case acquired a 
domicil apart from her husband. The residence of the 
plaintiff alone could not, under the Haddock case, give 
the Virginia court jurisdiction to grant a divorce valid in 
other jurisdictions, in view of the absence of the husband, 
his failure to appear and defend, and the want of matri¬ 
monial domicil in the State of Virginia. But if the resi¬ 
dence of the plaintiff be important, the record need only 
be examined to clearly demonstrate that Rachael 
Richardson-Goodman never acquired a domicil in Vir¬ 
ginia separate and apart from her husband. Such a 
domicil could only be acquired if the husband had 
deserted her. The testimony in the divorce record shows 
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that Goodman had not deserted his wife. She does not 
make it appear by her testimony that there was any 
desertion by him, but, on the contrary, she voluntarily 
left the matrimonial domicil. In addition to this she 
produced in the present case as a witness on her behalf 
her husband, R. R. Bruner Goodman (Rec., p. 88 et seq.), 
and he states not only that there was no divorce ever ob¬ 
tained against him, but also that his wife left him at 
Baltimore, at her own request, and never returned. He 
denies in express terms that there was any wilful deser¬ 
tion by him. The defendant is bound by his testimony 
on this point, as he was called and sworn as a witness 
on her behalf. 

Applying to the case at bar the reasoning followed in 
the case of Haddock vs. Haddock, it must be concluded 
that the Virginia court was without jurisdiction to 
grant the decree of divorce. 

1. For if a divorce be in the nature of an action in 
personam under the ruling in Pennoyerrs. Neff, it would 
be void for want of jurisdiction over the person of the 
defendant by reason of the lack of service of process and 
such a judgment might be successfully resisted even 
within the State where such a decree was rendered. 

2. And if a proceeding in divorce be regarded in the 
nature of an action in rem an absolute prerequisite to 
the validity of the decree of a court would be jurisdic¬ 
tion over the res. The res. in divorce suits is estab¬ 
lished in the place of the matrimonial domicil, which in 
this case, was the State of Maryland. The wife having 
voluntarily abandoned her matrimonial domicil can not 
be said to have carried with her the res. previously es¬ 
tablished in the State of Maryland. 

As showing policy of courts of this District, see 
Thompson vs. Thompson, Equity, No. 27,261, opinion 
by Mr. Justice Gould, on March 13, 1908. 

In a number of cases the view has been taken that 





35 


a divorce rendered in one State against a nonresident 
upon constructive service, without personal service 
within that State, or his appearance, has no extraterri¬ 
torial force. It is conceded that a State may adjudge 
the status of its citizens towards a nonresident, but that 
the State can not fix the status upon such nonresident 
against his will and without his consent, and therefore 
it is held that the State has no power to dissolve the 
matrimonial relations of a person domiciled and actually 
residing in another State who has not been served per¬ 
sonally with process and who has not entered an appear¬ 
ance. Such divorce if granted will not be recognized as 
valid in the State of defendant’s domicil. 

Barney vs. DeKraft, 6 D. C., 361: 

This was a proceeding in the Orphans’ Court of the 
District. The guardianship of minors was sought by their 
father. Relatives filed a petition objecting to the ap¬ 
pointment of the father upon the ground that he had 
been divorced from his wife by a decree of the State of 
Iowa. 

The Court: “What might or might not be the 
effect within the State of Iowa of an ex parte 
decree of divorce obtained as was the present 
and whether all the statutory requirements of the 
law of Iowa were complied with so as to vest the 
District Court of Jasper County with a jurisdic¬ 
tion entitled to consideration within the terri¬ 
torial limits of that State, we need not here in¬ 
quire, it being conclusively settled by the Supreme 
Court of the United States in repeated adjudica¬ 
tions that a personal judgment or decree obtained 
in any State of the Union over a nonresident 
who has not been served with process within the 
State, or who has not voluntarily appeared and 
subjected himself to the jurisdiction of the court, 
has no extraterritorial validity, and does not 
come within the operation of the 4th article of 
the Constitution declaring the effect within one 
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State of judicial proceedings had in another State 
(citing authorities). And that a case of divorce 
is embraced within the principle, see 12 Barbour, 
640, and 28 Barbour, 23.” 

A decree of divorce granted by a court having no juris¬ 
diction over the subject-matter or over the person against 
whom it was granted is absolutely void, and may be col¬ 
laterally attacked at any time and on any occasion where 
it is set up as a valid judgment. 

14 Cyc., 722, cases cited. 

17 A. & E. (2nd Ed.), 1057, cases cited. 

The alleged marriage between appellant and decedent 
being absolutely void ab initio, it was good for no legal 
purpose, and its invalidity may be established in any 
proceeding in any court between any parties, whether in 
the lifetime or after the death of the supposed husband 
or wife or both, and whether the question arises directly 
or collaterally. 

1 Bishop Marr. & Div. (6 Ed.), sec. 105, and cases 
cited. 

2 Greenl. on Ev., sec. 464. 

In Cheever vs. Wilson, 9 Wall., 108, the case principally 
relied upon by appellant, the defendant Cheever “ap¬ 
peared and filed his answer and a cross-petition.” In 
the Goodman case the defendant did iwt appear. 
According to his testimony, he never knew a word of 
the pendency of any divorce proceeding against him, 
and never heard of any order of publication (Rec., p. 89). 

It is respectfully snbmitted that the order of the 
court below should be affirmed. 

REUBEN 0. MOON, 

BENJ. H. SCHWARTZ, 

MILTON STRASBURGER. 

Attorneys for Appellee. 



OF THE DI8TRICT OF COLUMBIA. 


- >• r5 


October Term 


1 qoq 

.. 




; J 

— 

No. 2047. 

No., 7, Special Calendar. 

L 

r - 

'» Jb- 

■ _ 

- r- OH 




RACHAEL A. RICHARDSON, CLAIMING TO B 


RACHAEL A. BROWN, APPELLANT, 


• ' ' Vvl 

MARY 8. REEVES AND BENJAMIN H. SCHWARTZ. 

."4 '• »- • . 8 


' ' ** % 

' T " 

y* ' ' *>'> 


it ; - oa 


Argument and Anttaorltlea In Sapport of 


Motion to Dismiaa Appeal. 

•*” j*-. 




, > ■> ^ 


• v ■. 4 . . a- ,5 V. 


: - J* 

REUBEN 0. MOON, 

BENJAMIN H. SCHWARTZ, 
MILTON strasburqer; 

Attorneys for Appellees. 


.... 


■I 






■X j-a-x* 




5 •-« 



















3Jn thr QInurt af Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1909. 


No. 2047. 

No. 7, Special Calendar. 


RACHAEL A. RICHARDSON, CLAIMING TO BE 
RACHAEL A. BROWN, APPELLANT, 


vs. 

MARY S. REEVES AND BENJAMIN H. SCHWARTZ. 


Argument and Authorities in Support of 
Motion to Dismiss Appeal. 


Statement of Facts. 

On November 22, 1907, Mr. John A. Brown was 
stricken with cerebral hemorrhage. He was a man of 
more than eighty years of age, and was possessed of 
personal property of the value of about 150,000. 

Upon learning of his condition, the appellant, Rachael 
Richardson-Goodman, an employee of the Government 
Printing Office, also serving as Brown’s nurse, went to 
the office of the clerk of the Supreme Court of the Dis¬ 
trict of Columbia and obtained a marriage license. 
Within an hour or two after Mr. Brown had received 
the stroke, an alleged ceremony of marriage was per¬ 
formed by J. B. McLaughlin, a preacher and member of 
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the bar of the District of Columbia. In her sworn state¬ 
ment to the clerk of the court (Rec., p. 66) the appel¬ 
lant stated that she had contracted no former marriage; 
that she was thirty-eight years of age and Mr. Brown 
sixty-two years old, whereas, according to her subse¬ 
quent admissions, the said statements were false. She 
was fifty-four years of age, had contracted a prior mar¬ 
riage to one R. R. Bruner Goodman (Rec., p. 61), and 
Brown was more than eighty years of age. 

On the morning immediately following the alleged 
marriage, Mr. Brown was taken by appellant to the 
Sibley Memorial Hospital, in an unconscious condition 
(arrangements with the hospital having been made on 
the day of the ceremony), where he remained until the 
time of his death (Rec., p. 65). 

Upon returning to consciousness, while at the hospital, 
and being informed of the alleged marriage, he denied 
all knowledge thereof and caused to be filed in the 
Supreme Court a bill to declare the same null and void. 
Issue was joined in said cause, testimony duly taken, 
and the same placed upon the calendar of the court, 
but before it was reached for final hearing, Mr. Brown 
departed this life. 

On December 23, 1907, a few days after the filing of 
said suit, Mr. Brown gave his deposition de bene esse, 
which forms part of the record in this cause (Rec.,p. 66). 

In his deposition he stated that the marriage certi¬ 
ficate was obtained and the alleged marriage ceremony 
performed entirely without his knowledge or consent, 
and that he desired the court to annul the same. 

On the same day, and immediately after giving his tes¬ 
timony in the equity cause, he executed a last will and 
testament, similar to one executed by him in Baltimore, 
in his own handwriting, about eight years before. 

Shortly after the death of Mr. Brown, the said will of 
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December 23, 1907, was offered for probate and record. 
Rachael Richardson-Goodman appeared in the adminis¬ 
tration cause, filed a petition and caveat, and subse¬ 
quently an amended petition (Rec., p. 8). Answer to 
said petition and amended petition, under oath, was 
duly filed by the proponents of the said will. The plead¬ 
ings disclosed the fact that appellant based her caveat 
on the contention that she was the widow of decedent 
and that she was the sole beneficiary under a will of the 
said John A. Brown, dated November 26, 1907, three 
days after the testator was admitted to the hospital, 
where he subsequently died. And therefore an issue was 
necessarily raised, preliminary to the disposition of the 
will contest, as to whether the said Rachael A. Richard¬ 
son-Goodman was lawfully married to John A. Brown. 

The court thereupon framed an issue in accordance 
with the provisions of the Code: 

“Sec. 139. Plenary Proceedings. —The court 
may, in all cases of controversy therein, direct a 
plenary proceeding to be had, by bill or petition, 
to which there shall be an answer under oath, 
which may be compelled by the usual process, 
and all the depositions shall be taken down in 
writing and filed; or, if either party shall require 
it, the court shall direct an issue to be made up 
to be tried by a jury. 

“Sec. 142. Trial of Other Issues. —The trial of 
other issues pending in said court than such as 
relate to the execution or validity of wills shall 
also be had in said (probate) court. For the trial 
of issues not relating to wills the justice holding 
said court shall have authority to fix the time of 
trial and determine the notice thereof to be 
given.” 


Upon the trial of said issue the plaintiff (appellant) 
offered evidence tending to prove an alleged marriage 
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to John A. Brown. The defendants thereupon proved 
that the plaintiff, at the time of the alleged marriage, 
had a subsisting marriage with one R. R. Bruner Good¬ 
man (see Goodman’s testimony, Rec., p. 63). 

In rebuttal the plaintiff offered in evidence the tran¬ 
script of an alleged record of divorce obtained in the 
Circuit Court of Matthews County, Virginia. No personal 
service having been had upon the defendant, and the 
Virginia court not having had jurisdiction of the subject- 
matter, the alleged divorce was held by Mr. Justice 
Wright to have no force and effect in this jurisdiction, 
and the record was denied admission in evidence on the 
ground of immateriality. 

The issue, “Was the caveator, Rachael Anna Richard¬ 
son, claiming to be Rachael Anna Brown, lawfully mar¬ 
ried to John A. Brown?’’ (Rec., p. 20) was answered by 
the jury in the negative, under direction of the court 
(Rec., p. 24). 

Thereupon the plaintiff filed motions for new trial and 
in arrest of judgment, which were duly overruled by the 
court. The present appeal is from the following order 
(Rec., p. 27): 

“Upon consideration of the motions of the 
plaintiff to arrest judgment and grant anew trial 
herein, it is, this 16th day of April, 1909, ordered 
that said motions be, and the same are hereby, 
overruled. 

“And it is further ordered, adjudged, and de¬ 
creed that the verdict of ‘No,’ rendered by the 
jury in this cause on the 1st day of April, 1909, 
in response to the issue: ‘Was the caveator 
Rachael Anna Richardson, claiming to be Rachael 
Anna Brown, lawfully married to John A. Brown?' 
be, and the same is hereby, confirmed by the 
court. 

“It is further adjudged and decreed by the 
court that the said Rachael Anna Richardson was 
not lawfully married to John A. Brown, deceased.” 
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ARGUMENT AND AUTHORITIES. 

1. It is quite clear that the issue so tried and deter¬ 
mined was framed by the court for the purpose of throw¬ 
ing light upon the subject-matter of the litigation be¬ 
tween the parties, then and now pending, namely, the 
validity or invalidity of the last will and testament of 
John A. Brown. The only immediate result of the order 
complained of was to fix the status of one of the parties 
litigant. Appellees contend that this is not such a final 
order , judgment or decree as is entitled to review in 
this court. 

“The rule is well settled that a decree to be 
final must terminate the litigation between the 
parties as to the merits of the case, so that if 
there should be an affirmance the court below 
would have nothing further to do but to execute 
the decree already rendered.” 

Grant vs. Insurance Co. 106, U. S., 429, 27 
Law Ed., 237. 

Beebe vs. Russell, 19 Howard, 283, 15 Law 
Ed., 668. 

Farrelly vs. Woodfolk, 19 How., 288, 15 Law 
Ed., 670. 

Mordecai vs. Lindsay, 19, How., 199, 15 Law 
Ed., 624. 

The rule laid down in these cases is that a— 

“judgment to be final must decide and dispose 
of the whole merits of the cause so that it will not 
be necessary to bring the cause again before the 
court.” 

“A decree is understood to be interlocutory 
whenever an inquiry as to matter of law or fact is 
directed preparatory to a final decision.” 

Applying the rule laid down in these cases to the case 
at bar it becomes apparent that the order appealed from 
is purely interlocutory. 

The caveat filed attacks the validity of Brown’s will 


upon several distinct grounds—mental incompetency 
upon the part of the testator, fraud, undue influence, 
coercion, etc., practiced upon him, in violation of the 
rights of the caveator (appellant) claiming to be the 
widow of testator. The last fact being denied, does it 
not become necessary at the outset to inquire if she be 
the widow? How, otherwise, can it be determined 
whether any fraud was practiced upon her rights as 
widow? But her status being fixed by a determination of 
this question, is the issue as to the will (to which this 
question is preliminary) disposed of? Does it decide the 
mental capacity of testator? Does it acquit proponents of 
the will, of the accusation of fraud, etc.? In other words, 
does it establish the validity or invalidity of the will? 

It was held, in the case of Dugan vs. Northcutt, 7 
App., 360, that: 

“The subject-matter of controversy before the 
court was the validity of the will of Annie E. 
Northcutt. The legitimacy or illegitimacy of the 
appellee has no direct bearing upon that subject- 
matter. It does not of itself tend to establish or 
overthrow that will. The issue was wholly a col¬ 
lateral issue; and its determination did not affect 
any right of person or property. Its result was 
merely to give the appellee a standing in court 
and to become a party litigant. The adjudication 
was no more than an order in equity to allow a 
person not named as plaintiff or defendant to 
intervene. It may be that it may have no effect 
whatever on the subject-matter of controversy; 
for whether the will is to be ultimately overthrown 
or sustained the result must be due to causes en¬ 
tirely outside the question of legitimacy. The 
legitimacy of the appellee may be a circumstance 
in the case and a factor in the result.” 

Van Ness vs. Van Ness, 6 How., 68, 12 Law 
Ed., 344. 

Watts vs. Starkey, 101 U. S., 252. 

Idaho vs. Bradbury, 132 U. S., 516. 
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Life and Fire Ins. Co. vs. Adams, 9 Pet., 601, 9 Law 
Ed., 244: 

“The Supreme Court in the exercise of its or¬ 
dinary appellate jurisdiction can take cognizance 
of no case until a final judgment or decree shall 
have been made in the inferior court. Though 
the merits of the case may have been substantially 
decided, while anything, though merely formal, 
remains to be done, this court can not pass upon 
the subject. If from any intermediate stage in 
the proceedings an appeal might be taken to the 
Supreme Court, the appeal might be repeated to 
the great oppression of the parties.” 

Clark vs, Roller, 199 U. S., 544, 50 Law Ed., 302: 

“A preliminary question is raised by the defend¬ 
ant Roller who argues that the previous decree of 
the Court of Appeals reversing the denial of his 
petition to come into the case a second time was 
a final decree and settled the merits of the case. 
No doubt it did pass upon the merits, as we have 
explained, but it was not a final decree. It con¬ 
templated and required further proceedings ” 

Benjamin vs. Dubois, 118 U. S., 47, 30 L. E., 52: 

This case involved the question of domicil so that the 
jurisdiction of the court of District of Columbia could 
be determined. The order appealed from was that the 
domicil of decedent— 

“was the City of Washington, District of Colum¬ 
bia, and that this court has original jurisdiction 
in the matter of his estate.” Held not final. 

“The jurisdiction of the court to make the de¬ 
cree seems to have been thought to depend upon 
the fact of the domicil of the testator in Wash¬ 
ington at the time of his death. The finding that 
such was his domicil settled the disputed question 
of jurisdiction, but it did not decree the payment 
of any money which was the only purpose of the 
suit. It opened the way to that end but nothing 
more.” 
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Van Ness vs. Van Ness, 6 How., 62, 12 Law Ed., 344: 

John Van Ness died intestate in the District of Colum¬ 
bia and letters of administration were granted to Corne¬ 
lius Van Ness his brother. Ann Van Ness filed a 
petition asking that letters granted be revoked, alleging 
that she was widow of decedent. Defendant denied that 
she was the widow. The right to the letters depended 
upon that fact. An issue was ordered to be tried. The 
Circuit Court proceeded to try the issue, in the course of 
which trial the judge instructed the jury that there was 
no evidence from which they could decide that the 
plaintiff was lawfully married to decedent. Under this 
instruction the jury found that she was not the widow. 
This finding was certified under seal to the Orphans 
Court. Held not a final order, judgment or decree, for 
the reason that it did not put an end to the contest 
between the parties as to the right to letters. 

Brown vs. Wiley, 71 U. S., 165, 18 Law Ed., 384: 

This case is very similar to the Van Ness case which 
is cited with approval by the court in its decision. 

2. Said order is reviewable, if at all , by appeal and 
not by writ of error; and the transcript of record 
herein , contains no appropriate basis for review of the 
said order in this court. 

The issue in this case is analagous to an issue framed 
by an equity court, and should be governed by the 
same rules. The depositions taken before the court 
below were transcribed in writing, and ordered to be filed. 
These depositions were omitted from the transcript of 
lecord in the present appeal. 

In Johnson vs. Harmon, 94 U. 8., 371, the court savs: 

“After trial by jury, a decree was rendered by 
the equity court. From that decree an appeal 
was taken, and the only errors assigned are to the 
charge given by the judge to the jury on the trial 
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of the feigned issue. This is totally inadmissible. 
A bill of exceptions can not be taken on the trial 
of a feigned issue directed by a court of equity , 
or, if taken, can only be used on a motion for a 
new trial made to said court. The issue is di¬ 
rected to be tried for the purpose of the con¬ 
science of the chancellor, and aiding him to come 
to a proper conclusion. ... A decree in 
equity, therefore, when appealed from, does not 
stand or fall according to the legality or illegality 
of the proceedings on the trial of a feigned issue 
in the cause, for the verdict may or may not have 
been the ground of the decree. 

“A bill of exceptions can not be taken on the 
trial of a feigned issue directed by a court of 
equity, or, if taken, can only be used on a motion 
for a new trial.” 

2 Smith, Ch. Pr. C., pp. 99, 84-88. 

Watt vs. Starke, 101 U. S., 252, 25:828, “What 
took place on the motion for new trial in this 
case we are not informed by the record. But 
as the trial was had at the bar of the court, 
even though no statement of the proceeding was 
made up, the court had the benefit of its own 
notes of the trial, and therefore was cognizant of 
all that occurred. Had we the same means of 
knowledge before us, we could then judge whether 
the court decided properly or not. But we have 
not these means. We have only bills of exceptions, 
which are taken not for use before the court that 
tries the cause, but for the use of a court of 
error or appeal; and are generally taken, as they 
were here, upon the specific rulings of the court 
of trial, and not upon the entire proceedings. To 
decide the case upon these bills, therefore, would 
be to decide it upon a different case from that 
upon which it was decided by the court below.” 

Citing— 

“Brockett vs. Brockett, 3 How., 691, which was 
an appeal from a decree of the Circuit Court of 
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the District of Columbia. There had been an issue 
directed, which was tried on the law side of that 
court. Exceptions were taken at that trial; and it 
was sought to procure a reversal of the decree 
upon these exceptions. But this court decided 
that this could not be done. The court, speaking 
by Justice McLean, say: ‘The bill of exceptions 
are properly copied into the record, but they do 
not properly constitute a part of it, as they were 
not brought to the notice and decision of the 
court in chancery.’ This case is directly to the 
point, that a bill of exceptions is not the proper 
mode of reviewing the trial of an issue out of 
chancery.” 


3, 4. The transcript of record was not prepared in 
accordance with the rules of this court. 

Rule Vg provides as follows: 

“Further, as far as possible to reduce the cost 
of appeals, if the appellant shall be of opinion 
that other parts of the record than those herein¬ 
before specified are unnecessary for the determi¬ 
nation of the questions to be presented on the 
appeal, he may, by notice or order in writing 
to the clerk of the Supreme Court of the District 
of Columbia, whereof a copy shall be served on the 
appellee or his counsel, and whereof a copy shall 
also be included in the transcript of record to be 
transmitted to this court, designate the parts of 
the record which he desires to be included in the 
transcript as sufficient for the determination of 
said questions,” etc. 


The rule further provides that the appellee may, by 
similar notice, designate other parts of the record which 
he deems necessary or material for the appeal. 
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In the present instance, compliance with the above 
rule was studiously avoided by attorneys for the appel¬ 
lant, and no copy of their designation was served upon 
the appellees or their counsel. Consequently no oppor¬ 
tunity was afforded appellees to designate other portions 
of the record deemed material for the appeal. 

The certificate of the clerk of the court shows that the 
transcript filed in this court was not a complete tran¬ 
script of the record in the court below. The certificate 
states that it is a complete transcript according to the 
designation of counsel for appellant. The affidavit 
attached to the present motion shows that no copy of 
the said designation was ever served upon the appellees 
or their counsel. 

As stated in the case of Davis vs. Harper, 14 App. 
D. C., 300: 

“It ought not to be difficult to make up a record 
in an equity suit for this court on appeal. . . . 

The provision has been made that the appellant 
in the first instance should designate to the clerk 
of the court below such portions of the record as 
in his opinion are proper fully and fairly to pre¬ 
sent the issues between the parties and to consti¬ 
tute the record in the appellate tribunal. Upon 
notice to him of such action on the part of the 
appellant, the appellee, if he deems the indicated 
portions of the record to be insufficient, should 
forthwith indicate the further portions which in 
his opinion are necessary or proper to be included. 
• • • 

“This procedure would seem to be clear and 
simple, and conducive to the ends of justice. But, 
as the Supreme Court of the United States said 
in the case of Railroad Co. vs. Schutte, 100 U. S., 
644, ‘while we desire to encourage in every proper 
way all attempts made in good faith to exclude 
immaterial matter from the transcripts brought 
here on appeal or writs of error, it will not do 
to permit the appellant or plaintiff in error to 
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make up a record to suit himself, without any 
regard to the wishes of his opponents or the rules 
and practice of the court.’ This is what seems 
to have been done in the present case. 

A motion, therefore, to dismiss the appeal for the 
want of a record would be proper.” 

Respectfully submitted. 

REUBEN 0. MOON, 

BENJAMIN H. SCHWARTZ, 
MILTON STRASBURGER, 

Attorneys for Appellees. 
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APPENDIX. 


Motion to Dismiss Appeal. 

Come now the appellees, Benjamin H. Schwartz and 
Mary S. Reeves, and move the court to dismiss the 
appeal herein, upon the grounds following, to-wit: 

1. The order of April 16, 1909, is not an appealable 
order. 

2. Said order is reviewable, if at all, by appeal and 
not by writ of error; and the transcript of record herein 
contains no appropriate basis for review of the said 
order in this court. 

3. The transcript of record is incomplete and imper¬ 
fect, in that the same omits: 

(a) The will of John A. Brown dated December 
23, 1907, the proof thereof, and the prior will 
referred to therein and forming part of the rec¬ 
ord in the court below; 

(b) The record of the testimony taken in the 
court below and made part of the record of this 
cause by order of said court. 

4. Said transcript of record was not prepared in ac¬ 
cordance with the rules of this court (Rule Yg), in that 
no copy of the designation of record was served upon 
appellees or their counsel of record, as will appear by 
reference to the attached affidavit, which is hereby 
referred to and made part of this motion. 

MILTON STRASBURGER, 

Attorney for Appellees. 


District of Columbia, ss : 

Milton Strasburger. being first duly sworn, deposes and 
says that he is the local counsel for the appellees in the 
above-entitled cause and attorney of record in the 
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lower court; that no copy of the order in writing to the 
Register of Wills designating the portions of record de¬ 
sired to be included in the transcript as sufficient for the 
determination of the questions to be presented on the 
appeal was ever served on him as counsel for appellees, 
as required by the rules of this court. He is informed 
and believes, and therefore states, that no such copy of 
order was served on the appellees or either of them. 

Affiant further states that the alleged transcript of 
record is not complete, as the same fails to include the 
will of John A. Brown of December 23, 1907, with proofs 
attached thereto, the former will referred to therein and 
made part of the record in the lower court, and further 
fails to include the testimony taken in the Probate 
Court and made part of the record by special order of 
said court. 

And further affiant saith not. 

MILTON STRASBURGER. 

Subscribed and sworn to before me this 15th day of 
September, 1909. 

RICHARD A. CURTIN, 

Notary Public , D. C. 
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BRIEF IN OPPOSITION TO MOTION TO DISMISS. 


Motion has been made herein to dismiss appeal on fol¬ 
lowing claims: 

1. That judgment from which appeal was taken is not 
final. 

2. That transcript does not contain appropriate basis for 
hearing in this court, and appellant should have come to this 
court by appeal and not by writ of error. 

3. That transcript is incomplete because it omits will 
of Brown of December 23, 1907, and because record of 
testimony is not brought into this court. 

4. Because transcript was not prepared in compliance 
with rule V. g. 


ARGUMENT. 

The trial below was a proceeding under section 140 of the 
Code. 

That section makes the only provision of law for such a 
proceeding. 
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That section makes the only provision of law for draw¬ 
ing a probate jury. 

The record shows, page 21, that the jury was drawn “as 
provided by section 140 of the Code of law for the District 
of Columbia.” 

That same section expressly provides that “in all cases in 
which such issues shall be tried the verdict of the jury and 
the judgment of the court thereon shall, subject to pro¬ 
ceedings in error and to such revision as the common law 
provides, be res judicata as to all persons.” 

The judgment below r was on a finding of a jury as fol¬ 
lows : Rec., 24. “Verdict annulling marriage,” and was final 

anrl q nnpa 1 1i#»c 

Gilbert vs. Association, 10 App. D. C., 316, 334-5. 

2. On page 104 of the record, at the close of the bill of 
exceptions, appears the following: 

“The foregoing is the substance of all the testimony taken 
in the trial of this case, as the same was taken at the trial. 
All the exceptions contained in the foregoing bill of ex¬ 
ceptions were noted by the Court in the minutes at the time 
they were severally taken and before the jury retired to 
consider their verdict, and the said several exceptions are 
signed as the several exceptions so taken in the above en¬ 
titled case, to have the same force and effect in all respects 
as if they had each and every of them been separately signed 
and sealed, and this bill of exceptions is now made a part 
of the record in this case and signed and sealed by the trial 
justice, now' for then this 6th day of May, 1909. 

DANIEL THEW WRIGHT, 

Justice, [seal.]” 

This is part of a complete record and is sufficient basis 
for hearing in this court. 

Section 140 of the Code under which this proceeding 
was had provides that judgment herein may be “subject to 
proceedings in error and to such revision as the common law 
provides.” 

Under the terms of that section this case is properly taken 
to this court. 

3. It is claimed that will of Brown of December 23, 1907, 
is not in the record. 

On page 11 of the record appears a copy of said will 
w'hich is a complete answer to this claim of omission. This 
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will is not material. Prior will referred to therein is not 
material, is not a will in form, or substance, or execution, 
was not filed in the Probate Court until June 22, 1909, and 
the judgment from which appeal is taken was rendered 
April 16, 1909. 

There has not been any proper proof of said will, and if 
there has been any proof it has been without notice to ap¬ 
pellant and while there were two caveats pending against 
said will and is null and void and without any force and 
effect. 

A further claim is made that the record of the testimony 
l>elow is not made a part of the transcript. 

There was no record of the testimony in the court be¬ 
low as the trial courts in this jurisdiction have no official 
reporters. 

The closing paragraph of bill of exceptions quoted above 
shows that substance of all the testimony taken below is in 
the transcript and that is all that should properly be brought 
to this court under its rules. 

If the Trial Court has signed any order in regard to tes¬ 
timony taken it was without any notice to counsel for ap¬ 
pellant and cannot bind her. The trial court has not the 
power in the absence of law and rules of court for that 
purpose to make an order that any notes of a proceeding 
before it shall be and become a part of the record of the case, 
and the testimony taken in it, and the order to which we 
suppose counsel for appellees refer does not so state. It 
is an order to file. There were no depositions taken in this 
case. 

4. The claim that the record was not prepared in accord 
with rule V. g. of this court is without any merit. 

Everything that the rules of this court require to be put 
in the transcript is in it. Rule V. g. provides that if the ap¬ 
pellant be of opinion that other things are necessary the 
designation provided in rule V. g. may be made. 
The transcript contains a complete record of this 
case, and appellant was not of the opinion that anything 
further should be added and nothing further was neces¬ 
sary to bring before this court the errors of the trial court, 
but if the record is incomplete the rule as to diminution of 
record provides a remedy for appellees. 

The sole issue in this case was the validity of the mar¬ 
riage of appellant to John A. Brown. On page 24 of the 
record appears the finding of the jury which is as follows: 
“Verdict annulling marriage.” 
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This must be so from the nature of the case, and the 
transcript shows it to have been so. 

Mr. Moon, senior counsel for appellee, says on page 94 
of the record as follows: 

“It seems to me that the authorities all go to estab¬ 
lish the fact that a deposition (referring to deposition 
of John A. Brown in annulment suit) taken under 
those conditions is not only evidence in the particular 
case, but in any other case between parties and privies 
where the same subject-matter is at issue. Your 
Honor, as I understand, the sole question at issue in 
the case in which the deposition was taken was: Was 
the marriage a legal marriage? Was it between John 
A. Brown and Rachel Brown? The whole testimony 
concentrated upon the question of the legality of that 
marriage upon the ground of his assent. The sole 
question involved here is, Was there a legal marriage? 
The parties are exactly the same, or they are privies 
of the parties. The executor of the will here being 
the privy of John A. Brown, and the contest being 
between the same parties, the same subject-matter is 
at issue, and it seems to me, therefore, under all the 
authorities, that the deposition is just as competent 
here as it was there.” 

The judgment from which appeal is taken is a judgment 
of nullity of marriage of appellant to John A. Brown, and 
there can be no question that such a judgment is final. 

Section 140 of the Code under which it was rendered 
expressly states that it is final, and gives right of appeal. 

The cases cited in the brief of appellees under the first 
claim for dismissal can not apply to this case for the reason 
that not one of them is a case in which there was a jury 
in the Probate Court. In those cases the Probate Court 
or Equity Court sent an issue to a law court for the finding 
of a jury. 

It is well settled that in such cases the verdict of the jury 
may be set aside by the trial judge in the law court, but 
that he has no other power over it, if he does not set it aside 
than to certify it to the court from which it came. 

When this verdict goes back to the court from which it 
is sent it is not binding upon that court but only advisory. 

In all these cases cited by counsel such was the situation 
and appeal was taken from the law court from the certifi¬ 
cation. 

In this case the law provides that the Probate Court may 
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have a jury of its own, and further provides that in trial 
of cases the proceeding shall be as in Circuit Court, and 
further that when the Probate Court has tried an issue by 
its own jury and rendered a judgment on that verdict it 
shall be final, and further that there may be appeal there¬ 
from. 

The citations by appellees under second, third and fourth 
claims are inapplicable as this case is not an equity case 
and is not analogous to an equity case and is not governed 
by the rules applicable thereto. 

Dugan vs. Northcutt, 7 D. C. App., 351-366. 

Appeal lies from overruling motion of appellant on ar¬ 
rest of judgment. 

The jury that tried this case below was the first and only 
Probate jury ever drawn in this jurisdiction. 

The trial of the issue below under Section 140 Code was 
the first and only such trial in this jurisdiction. 

No probate law like Section 140 of the Code has been 
found by counsel for appellant, nor have they been able to 
find any report of cases like this one. 

Touching the admissibility of the Virginia divorce rec¬ 
ord the learned trial Justice said (Rec., 90): 

“There is no case in the books that I have been able 
to discover that is on all fours with the one at bar. 
The point has never been decided that I know of, and 
it can only be decided according to the application of 
the general principles that underlie the question in¬ 
volved.” 

It is respectfully submitted that this case is properly be¬ 
fore this court for hearing on its merits. 

Counsel for appellant respectfully ask as follows: 

1. That this court disregard the recitals under “State¬ 
ment of Facts” in brief of appellees to dismiss. 

The record shows that they are not facts of this case. 

2. That this brief be considered a supplement to the brief 
of appellant heretofore filed herein on the merits. 

3. That motion heretofore made herein to dismiss be 
continued until the hearing of the case on its merits. 

4. That said motion be denied. 

T. L. JEFFORDS, 

JOSEPH SALOMON, 

JAS. T. HUNTER, 

Attorneys for Appellant. 



